This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


W  LIBRARY 


Digitized  by  VjOOQ IC 


Digitized  I 


by  Google    J 


Digitized  by  VjOOQ IC 


KEPOETS  OF  CASES     "' 


ABGUED  AND  DETERMINED 


nt  THX 


SUKEOGATES'  COURTS 


OF  THB 


STATE  OF  NEW  YORK. 


BY 

THEODOBE  f.  C.  DEIAEEST. 


VOL.  VI. 


NEW  YORK: 

BANKS  &  BROTHERS,  LAW  PUBLISHERS, 

No.  144  Nassau  Stbebi. 

ALBANY,  N.  Y. : 

Nos.  473,  475  Beoadwat. 

1888. 


Digitized  by  L3OOQ IC 


7 


.Atrzr.^Z^ 


Entered  according  to  Act  of  Congress,  In  the  year  One  Thousand  Eight 

Hundred  and  Eighty-eight, 

By   BANKS  &  BROTHERS, 

in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Digitized  by  VjOOQ IC 


TABLE  OF   CASES   EEPORTED 

IN  THIS  VOLUME. 

Page 
Adams  v.  Glidden.  Sarrogate's  court  has  no  junsdiction 
to  determine  disputed  claim  of  creditor,  other  than  a 
personal  representative  of  decedent,  upon  judicial  settle- 
ment of  account  of  latter.  No  f  oimalities  required  to 
render  a  claim  '^  disputed/'   in  proceedings  for  such 

settlement 197 

AsTOR,  Matter  of 402 

Baker,  Matter  of 271 

Barber,   Beecher   v 129 

Barker  v,  Southerland.  Construction  of  will  on  judicial 
settlement  of  account  of  testamentary  trustee.  Rule  as 
to  "  vesting  "  of  legacy  bequeathed  to  trustee  for  bene- 
fit of  A.,  during  minority,  with  gift  absolute  to  latter 
"  after  reaching  the  age  of  21  years,"  accompanied  with 

gift  over,  in  case  of  A.  dying  an  infant 220 

Barry,  Jennings  v 22 

Beebe,  Matter  of 43 

Beecher  v.  Barber.  Pension  moneys  received  by  decedent 
in  his  lifetime  and  deposited  in  bank,  whereupon  a 
regular  certificate  of  deposit  is  issued — are  beyond  the 
protection  of  the  exemption  statutes,   and  represent 

assets  in  executors'   hands 129 

Bblden,  Peck  v 299 

Black,  Matter  of 831 

BoscH,  Welte  V 864 

BowNE,  Matter  of 51 

Brooks, Matterof IG'^ 

Bruder,  Schwartz  v 169 

Bull  v,  Wheeler.  Probate  of  will.  Insane  delusion.  In- 
strument sustained,  notwithstanding  proof  of  delusion, 


Digitized  by  VjOOQ IC 


iv      TABLE  OF  CASES  REPORTED. 

Page 
because  contestant  failed  to  show  that  delusion  could 
not  have  been  removed  by  evidence,  produced  to  testa- 
trix, of  mistake  in  her  judgment 123 

Bullock,  Matter  of 835 

BuNCE,  Matter  of 278 

BusuNELL,  Matter  of 

Church  Charitt  Foundation  v.  People.  Collateral  inherit- 
ance tax.  What  bodies  deemed  '^  societies,  etc.,  now 
exempted  from  taxation.'^  Charitable  corporation,  lega- 
tee, relieved  from  tax,  as  in  effect  an ''alms-house, 
school-house,  or  poor-house,"  within  the  meaning  of  B. 

S.,  part  1,  ch.  13 154 

Cocks,  Haviland  v 4 

Collins,  Matter  of 286 

Conner,  Matter  of 356 

CooLEY,  Matter  of 77 

Coup,  Smfth  v 45 

Cromwell  v.  Phipps.  Jurisdiction  of  Surrogate's  court. 
Purchaser  of  decedent's  real  property,  at  judicial  sale 
not  compellable  to  accept  title  Statute  designates  par- 
ties.   Evidence  of  death  from  absence 60 

Crossman  V,  Crosshan.  The  law  favors  the  vesting  of  a 
devise  or  bequest,  to  preveht  a  lapse.  Bequest  of  re-  ^ 
mainder  to  A.,  if  of  a  certain  age  at  the  death  of  prior 
taker,  B., — ^with  provisions  in  case  of  B's  death  before 
A's  amval  at  such  age,  and  in  case  of  A's  death  during  a 
like  period  without  issue, — held  to  vest  in  A.,  on  reach- 
ing such  age  though  he  died  thereafter,  without  issue, 

before  B 148 

Crumb,  Will  of 478 

Delaplaine,   Matter  of 269 

Depew,  Matter  of 54 

Dibble,  Todd  v 35 

dockstader,    matter    of 106 

Dow,  Walker  v 265 

Estate  of  Hastings.  Sufficiency  of  answer  iu  special  pro- 
ceeding instituted,  under  Code  Civ.  Pro.,  §  2706,  to 
discover  assets  withheld 4:^3 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.  v 

Page 
Estate  of  AIasterton.    Discoverj  of  decedent's  assets  con- 
cealed or  withheld.     SuflSciency,  under  Code  Civ.  Pro., 
§  2710,  of  written  answer  interposed  to  procure  dis- 
missal of  petition.    Strict  formality  not  essential 460 

Farmer,  Matter  of 433 

Farquharson  V,  NuGEirr.  Collateral  inheritance  tax,  when 
not  recoverable  from  executor,  as  having  been  improperly 
paid.  No  commissions  allowed  on  deliveiy  of  specific 
legacy,  even  where  same  has  been  sold 296 

FiGUEiRA  V.  Taafe.  Probatc  of  will.  When  undue  influence 
not  pi*esumed.  Testamentary  disposal  of  bulk  of  tes- 
tatrix' estate  in  favor  of  her  spiritual  adviser,  who  was 
also  executor  of  the  will,  upheld,  as  gift  absolute 166 

Flagg  V,  Harbeck.  Construction  of  will  on  judicial  settle- 
ment of  executor's  account.  Effect  of  codicil  revoking 
bequests  referred  to  by  inaccurate  description 281 

Frazer  v.  People.  Collateral  inheritance  tax.  An  executor 
should  .apply  for  an  appraisal,  and  not  wait  to  be 
ordered.  There  can  be  no  "  refusal  or  neglect "  to  pay 
the  tax,  until  after  the  expiration  of  18  months  from 
death  of  decedent 1 74 

French,  Simpson  v 108 

Frost,  Matter  of 431 

Gage,  Union  Trust  Co.  v 358 

Garbtjtt,  McCreedt  v 252 

GiFFORD,  O'Connor  v 71 

Glidden,  Adams  v 197 

Grove,  Matter  of 369 

Haig,  Matter  of 454 

Harbeck,  Flagg  v 289 

Hastings,  Estate  •p 423 

Hastings,  Matter  of 307 

Hatten,   Matter  of 444 

Havens,  Matter  of 456 

Haviland  v.  Cocks.  Bequest  of  annuity,  when  deemed  a 
general  legacy.  Application  of  share  of  distributable 
balance  of  wasted  trust  fund,  to  payment  of  arrears 
of  annuity.    Allowance  of  counsel  fees 4 


Digitized  by  VjOOQ IC 


vi      TABLE  OF  CASES  REPORTED. 

Page 

Hill,   Quin  v 89 

Hitchcock  v.  Wiltsie.  Petition  for  payment  of  legacy. 
Disputed  claim  of  executrix  against  her  decedent's 
estate.    Evidence  of  indebtedness  of  decedent,  and  of 

non-payment.     Statute  of  limitations 255 

HoLUAN,  Ludlam  V 194 

Hopkins,  Matter  op 1 

Hopkins  v.  Lane.  Petition  for  revocation  of  probate  decree, 
when  objectionable  as  multifarious.  SuiTOgate  not  dis- 
qualified to  sit  on  application  for  probate,  by  affinity  to 
legatee,  nor  because  he  is  an  officer  of  a  religious  corpo- 
ration to  which  bequest  is  made  in  will 12 

Huiell,  Mattes  of 352 

Ingersoll,  Matter  of 184 

Jacobson,  Matter  of 298 

Jenkins  v.  Shaffer.  A  temporary  administrator  must  re- 
ward his  surety,  for  signing  his  official  bond,  out  of  his 
own  pocket.  Bond  and  indemnity  companies'  charges.  59 
Jennings  v,  Barry.  Judicial  settlement  of  account  of  ad- 
ministrator with  will  annexed.  Apportionment  of  inter- 
est, upon  judgment  recovered  by  executor,  between 
representatives  of  deceased  life  beneficiary  and  remain- 
dermen, residuary  legatees 22 

Johnson,  Matter  of 146 

Johnston,  Matter  of 355 

Kenton  v.  Reynolds.  Construction  of  will,  on  judicial  set- 
tlement of  executor's  account.  A  devise  and  bequest  of 
certain  premises,  '*  including  all  the  furniture  and^?^^- 
sona/ property  in  and  upon  the  same,"  held  not  to  carry 
money,  securities,  etc.,  on  those  premises;  the  latter 
awarded  to  the  residuary  legatees,  upon  the  principle  of 
efiisdem  generis 229 

EissAM  V,  People.  Collateral  inheritance  tax.  Status  of 
estates  of  beneficiaries,  or  distributees  of  property,  of 
decedents  dying  before  passage  of  L.  1887,  ch.  713, 
where  tax  not  collected  before  the  date  of  such  passage  171 

Lane,  Hopkins  v 12 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.  vii 

Page 
liAinsT  V.  Lanet.     Settlement  of  administrator's  account 
Partnership  s^eement  not  continaable  after  partner's 
death,  under  clause  providing  that  death  shall  not  work 

dissolution 241 

Lawrekce,  Matteb  of. 442 

Leikkauf,  Matter  op 470 

LoRiLLABD  V,  PEOPLE.  Collateral  Inheritance  tax.  Real 
property  situated  without  the  State  of  New  York  not 
subject  to  tax,  when  devised  by  will  of  resident  of  New 

York 168 

LuDLAM  V.  HoLMAN.  Constructiou  of  will,  on  application  for 
probate.  Ineffectual  attempt  to  create  a  trust  in  per- 
sonal property.    Meaning  of  '^  to  be  distributed  " 194 

Matter  of  Astor.  Collateral  inheritance  tax.  Provisions 
of  L.  1885,  ch.  483  and  L.  1887,  ch.  713,  discussed  and 
criticised.  Practice  under  the  statutes,  in  New  York 
county,  regulated.     Powers  and  duties  of  appraisers..  402 

Matter  of  Baker.  Settlement  of  testamentary  trustee's 
account.  Effect  of  testamentary  recognition  of  marital 
relation.  Claim  of  legatee  when  enforceable,  only  in 
tribunal  other  than  Surrogate's  court 271 

Matter  of  Beebe.  Will  entitled  to  probate,  though  obscure 
and  difiQcult  of  interpretation.  Admission  of  paper 
declaring  itself  to  be  "  instead  of  a  formal  will,"  which 
testatrix  intended  to  make 43 

Matter  of  Black.  Settlement  of  account  of  domestic  ad- 
ministrators of  decedent,  where  foreign  will  admitted 
to  probate.  When  entitled  to  credit  for  disbursements. 
Liability  for  interest 331 

Matter  of  Bowke.  Application  for  appointment  of  guard- 
ian ad  litem,  nunc  pro  tunc.  Probate  decree,  a 
'*  judgment."  Guardian  in  socage  or  by  nature,  without 
authority  to  appear  for  infant 51 

Matter  of  Brooks.  Collateral  inheritance  tax.  L.  1887, 
ch.  718  not  intended  to  be  retroactive.  Tax  when  due 
under  act  of   1885 165 

Matter  of  Bullock.  Will  of  resident  of  this  State,  valid 
under  the  laws  thereof,  to  be  construed,  in  respect  of 


Digitized  by  VjOOQ IC 


viii  TABLE  OF  CASES  REPORTED. 

Page 
capacity  of  non-resident  beneficiary  to  take  thereunder, 
according  to  law  of  domicil  of  latter 335 

Matter  op  Bdnce.  Probate  of  will  of  mother  of  illegitimate 
child,  whom  instrument  neither  provides  for  nor  men- 
tions    278 

Matter  of  Bushnell.  Duties  of  general  guardians  of  pro- 
perty of  infants.  Filing  of  inventory.  Annual  account. 
Investment  and  deposit  of  funds.  Dealing  with  estate 
on  their  own  account 

Matter  of  Collins.  Requisites  of  papers  on  application 
for  new  trial,  on  ground  of  newly  discovered  evidence  286 

Matter  of  Conner.  Construction  of  will  on  application 
for  probate.  Rights  of  beneficiaries  of  a  testamentary 
provision  directing  executors  to  distribute  funds  in  such 
manner^  as  they  deem  to  be  for  the  best  interests  of  the 
distributees 356 

Matter  of  Coolet.  Money  awarded  by  Alabama  Court  of 
Claims,  on  account  of  an  *'  indirect  claim,"  and  collected 
by  administrator,  not  assets  of  intestate's  estate.  Sur- 
rogate's court  without  power  to  direct  as  to  disposition    77 

Matter  of  Delaplaine.  Power  of  Surrogate's  court  of  New 
York  county  to  grant  commission  to  examine  witnesses 
before  trial  of  probate  proceeding,  where  latter  has  been 
removed  into  Common  Pleas. . .  * 269 

Matter  of  Defew.  Award  of  commissions  to  executor  qual- 
ifying after  death  of  predecessor  who  has  received 
full  commissions.     Casus  om>issuSy  in  the  statute ....     54 

Matter  of  Dockstader.  Piobate  of  will  executed  by  cross- 
mark,  where  one  subscribing  witness  is  dead,  and  sur- 
viving witness  saw  testator  make  the  mark 106 

Matter  of  Farmer.  Testamentary  direction  to  place 
money  bequeathed  in  savings  bank,  pay  interest  to  lega- 
tees for  five  years,  and  then  principal,  not  an  unlawful 
suspension  of  absolute  ownership 433 

Matter  of  Frost.  Construction  of  will  on  judicial  settle- 
ment of  executor's  account.  Bequest  to  wife  in  lieu  of 
dower.  Election  to  take  dower.  What  property  sub- 
ject to  dower 431 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.      ix 

Page 

Matter  of  Grove.  The  husband  of  an  administratrix  of 
an  intestate  is  a  competent  surety  upon  her  official  bond  369 

Matter  of  Haig.  Disposition  of  decedent's  real  property 
for  payment  of  debts.  Effect  of  change  of  interest  of 
decedent*s  estate,  pendente  lite.  Requisites  of  petition. 
Mortgagee  when  not  a  necessai'y  party 454 

Matter  of  Hastings.  Construction  of  will  on  judicial  set- 
tlement of  executors'  account.  Bequests  of  corporate 
stock,  when  deemed  speGificj  so  as  to  carry  dividends  as 
increment.  Admissibility  of  extiiusic  evidence  to  in- 
terpret will 307 

Matter  of  Hatten.  Contesting  probate  of  will.  Appeal 
from  Surrogate's  decree  and  trial  by  jury.  Surrogate's 
court  powerless  to  award  costs  of  appeal  to  successful 
party 444 

Matter  of  Havens.  Consti-uction  of  will  on  application 
for  probate.  Validity  of  bequest,  in  the  alternative, 
for  charitable  uses.  When  the  legatee  takes  absolutely, 
though  will  indicates  testator's  expectation  as  to  desti- 
nation    456 

Matter  of  Hopkins.    Collateral  inheritance  tax.     Devises 
and  bequests,  valued  at  less  than  $500,  exempt.    When 
tax  on  remainder  after  life-estate  cannot  be  fixed  or . 
recovered  during  life  of  cestui  que  vie 1 

Matter  of  Htjiell.  Application  for  probate  of  will.  To 
entitle  after-bora  child  to  oppose  probate,  it  must  be 
shown  that  he  is  not  ''  unprovided  for  by  any  settle- 
ment" made  by  parent 352 

Matter  of  Ingersoll.  Expenses  of  executorial  administra- 
tion. Charges  for  use  of  executor's  horse  and  wagon 
in  collections.  Right  to  employ  agent.  Effect  of  re- 
moval of  executor  from  State,  leaving  estate  unsettled  184 

Matter  of  Jacobson.  Application  for  probate  of  will. 
Question  whether  will  was  ^'subscribed  by  testator  at 
the  end  thereof  "  where  executorial  nomination  appears, 
on  face  of  will,  following  testator's  subscription 296 

Matter  of  Johnson.  Collateral  inheritance  tax.  How  tax 
assessed  on  bequest  to  A.,  during  life  or  widowhood, — 


Digitized  by  VjOOQ IC 


X  TABLE  OF  CASES  REPORTED. 

Page 
remainder  to  B. ;  also  on  beqaest  to  exempt  legatee, 
with  remainder  over 146 

Matter  of  Johnston.  A  guardian  ad  litem  in  a  Surrogate's 
court  must  act  as,  or  compensate  his  own  counsel. . . .  355 

Matter  op  Lawrence.  Breach  of  trust  on  part  of  testa- 
mentary trustee  no  ground  for  requiring  him  to  file  an 
official  bond,  though  it  may  justify  bis  removal  from 
office 842 

Matter  of  Leinkauf.  Construction  of  will,  in  order  to  dis- 
tribution of  remainder  after  death  of  deceased  benefi- 
ciary. Executors  to  hold  and  invest  shares  for  legatees 
until  period  fixed  by  will 470 

Matter  of  McCoskey.  Collateral  inheritance  tax.  Clause 
in  statute,  relating  to  exempt  societies,  etc.,  does  not 
include  foreign  corporations 438 

Matter  OF  McCready.  Collateral  inheritance  tax.  Devises 
and  bequests  valued  at  a  less  sum  than  $500,  exempt. 
Construction  of  statute  discussed 292 

Matter  of  McGarvey.  Collateral  inheritance  tax.  Legacy 
to  '*  husband  of  a  daughter  "  of  testator,  exempt,  though 
daughter  dies  before  testator,  her  parent 145 

Matter  of  McMulkin.  Application  for  probate  of  will. 
Petition  refused  for  want  of  proof  of  request  by  testatrix 
to  subscribing  witnesses,  to  act  as  such,  and  for  want 
of  proof  that  testatrix  subscribed  before  witnesses. . . .  347 

Matter  of  Miller.  Collateral  inheritance  tax.  Surrogate's 
order  establishing  tax  under  L.  1885,  ch.  483,  not  to  be 
set  aside  as  inadvertent  on  account  of  passage  of  L.  1887, 
ch.  713,  effecting  a  change  in  the  law,  before  colleetion  119 

Matter  of  Morey.  Pendency  of  unsecured  appeal  from 
judgment  against  executor,  in  his  representative  capac- 
ity, no  bar  to  issuance  of  execution  on  the  judgment. . .  287 

Matter  of  Morris.  Construction  of  will  on  judicial  set- 
tlement of  executor's  and  trustee's  account.  Pro  rata 
abatement  of  legacies,  where  estate  proves  inadequate 
to  satisfy  preferred  disposition.  Commissions  of  exec- 
utor, trustee 304 

M  atter  of  Nay.  The  machinery  provided  for  a  discovery  of 
assets,  concealed  or  withheld  from  an  executor  or  admin- 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.      xi 

Page 
istrator,   cannot  be  employed  for  the  collection  of  an 
ordinary  debt 346 

Matter  of  Nesmith.  Fixing  of  penalty  of  bond  of  admin- 
istrator, c.  t.  a.,  about  to  succeed  administrator  appointed 
as  in  case  of  intestacy.  Estimation  of  unpaid  legacy. 
Construction  of  legacy  of  "  one  thousand  " 333 

Matter  of  Odell.  Witness  not  punishable  for  contempt 
for  refusal  to  answer  question  irrelevant  to  issue  upon 
trial  whereof  he  is  examined 344 

Matter  of  Paine.  Application  for  proof  of  lost  will. 
Statement  of  nature  and  number  of  issues  necessarily 
presented  for  determination 361 

Matter  op  Pettit,  Construction  of  will  on  judicial  settle- 
ment of  executor's  account.  When  legacies  deemed 
chained  on  realty 391 

Matter  of  Phalen.  Petition  for  revocation  of  probate  of 
decedent's  will.  Amendment  of  petition,  by  adding 
omitted  legatee,  as  a  party  respondent.  Statute  of  lim- 
itations.    Note 446 

Matter  of  Rider.  Disposition  of  decedent's  real  property 
for  payment  of  debts.  Motion,  before  Surrogate,  for 
new  trial  of  question  of  fact  tried  by  jury  in  county 
court,  when  denied 473 

Matter  of  Ruber.  Lost  will  not  admissible  to  probate  on 
stipulation  as  to  contents.  Each  of  two  witnesses  must 
testify  as  to  all  the  disposing  parts.  Testimony  of  wit- 
ness who  did  not  read  the  entire  will,  worthless 31 

Matter  of  Selling.  Filing  of  objections  to  executors'  ac- 
count. Where  good  faith  lacking  on  part  of  objectors, 
costs  will  be  deducted  from  their  shares 428 

Matter  of  Soule.  Revocation  of  probate  of  will.  Amend- 
ment of  process,  where  petition  suflScient,  and  presented 
within  time  required  by  the  statute 137 

Matter  of  Southworth.  Distribution  of  surplus  of  estate 
of  intestate  among  nieces  and  nephews,  some  of  the 
half-,  and  others  of  the  whole-blood.  Classes  equally 
entitled 216 

Matter  of  Thompson.  Justification  of  sureties  in  bond  of 
administrator  of  intestate's  estate,  regulated  by  Code 


Digitized  by  VjOOQ IC 


xii  TABLE  OF  CASES  REPORTED. 

Page 
Civ.  Pro.,  §  813.     One  of  the  sureties  competent  to 
"  contribute  to  make  up  the  sum  "  requisite  to  enable' 
co-surety  to  justify 66 

Matter  op  Tyler.  Application  for  letters  of  administration, 
c.  t.  a.  When  the  guardian  of  sole  residuary  legatee 
entitled 48 

Matter  of  Vedder.  Probate  of  will.  Burden  of  proof  of 
testamentary  capacity.  Effect  of  existence  of  insane 
delusion.     Criticism  of  statute  disqualifying  witnesses    92 

Matter  op  Voorhees.  Probate  of  will.  Interlineations. 
Distinctions  between  those  which  supply  a  blank  in  the 
sense,  and  those  indicating  a  change  in  the  testator's 
intention 162 

Matter  op  Whelan.  Liability  of  contestants  of  will  to  be 
mulcted  in  costs,  where  opposition  to  probate  not  char- 
acterized by  good  faith.     Bona  fides,  in  such  connection, 

defined 425 

Matter  op  White.  Expenses  of  administration  of  a  dece- 
dent's estate.  Executor's  attorney  may  be  also  agent 
Proper  voucher  for  disbursement  on  account  of  expenses 

throws  burden  of  impeaching  on  objector 375 

Matter  op  Willett.  Statute  limiting  fees  of  referee,  man- 
datory upon  court.  Detailed  information  required,  on 
application  for  allowance  for  ''  otherwise  preparing  for 

trial" 435 

McCosKEY,  Matter  op 438 

McCready,  Matter  op 292 

McCreedy  V,  Garbutt.  Application  for  revocation  of  letters 
of  administration.  Competency  of  declarations  as  evi- 
dence of  kinship.     Evidence  of  reputation 252 

McGarvey,  Matter  op  1 145 

McMulkin,  Matter  op 347 

McNab,  Prout  V 152 

Masterton,  Estate  op 460 

MoREY,  Matter  op 287 

MoROAN  V,  Valentine.  When  interest  on  legacy  to  child  of 
testator  runs  from  death  of  latter.  Effect  of  tender  and 
refusal  of  principal  of  legacy  and  amount  of  interest 
lawfully  due 18 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.  xiii 

Pa^e 

Morris,  Matter  op 304 

Nay,   Matter  of 346 

Neder  v.  Zimmer.  To  entitle  legatee,  to  whom  testator  stood 
in  loco  parentis^  to  interest  from  death  of  latter,  it  is 
sufficient  that  no  other  provision,  nor  maintenance,  in 

the  meantime,  is  allotted  by  the  will 180 

NESxrrH,  Matter  of 333 

Nugent,  Farquharson  v 296 

Odell,  Matter  of 344 

O'Connor  v.  Gifford.  Direction  for  expenditure  for 
masses  to  be  said  for  testator's  soul,  held  void.  Liability 
of  executor  for  failure  to  recover  property  of  his  dece- 
dent's indebted  estate,  from  one  unlawfully  withholding 

same 71 

Paine,  Matter  of 361 

Peck  v.  Belpen.  Application  for  probate  of  will.  Increased 
burden  of  proof,  where  will  has  been  prepared,  or  its 
execution  procured,  by  beneficiary.  Unnatural  disposi- 
tion of  entire  estate  of  patient  in  favor  of  physician ....  299 

People,  Church  Charity  Foundation  v 154 

People,  Frazer  v •  •  •  • 174 

People,   Kissau  v 171 

People,  Lorillard  v 268 

People,  Warrimer  v 211 

Pbtttt,  Matter  of 391 

Phalen,  Matter  of 446 

Phipps,  Cromwell  v 60 

Prout  V,  MoNab.  Application  for  probate  of  will.  Where 
death  is  disputed,  contestants  are  entitled  to  examine 
witnesses.  Evidence  of  death  from  documents  or  re- 
pute    152 

Public  Administrator,  Taylor  v 158 

Quin  v.  Hill.  A  parent,  as  natural  guardian  of  an  infant 
beneficiary  under  will,  has  no  standing  to  apply  for  revo- 
cation of  letters  testamentary.  Nor  will  court  direct 
general  guardian  to  pay  over  to  parent  money  for  infant's 

support 39 

Ramsdell  v.  Viele.  Construction  of  Code  Civ.  Pro.,  §  2623 
defining  Surrogate's  duties,  on  application  for  probate  of 


Digitized  by  VjOOQ IC 


xiv  TABLE  OF  CASES  REPORTED. 

Page 
wilL    Upon  whom  rests  the  burden  of  proof  of  testamen- 
tary capacity 244 

Reynolds,  Kenton  v 229 

Rider,  Matter  of 473 

Rose  v.  Rose.  Waiver  of  rule  excluding  testimony  of  execu- 
tor in  support  of  claim  of  credit  for  disbursement, 
where  voucher  lost.  Liability  of  executor  for  unauthor- 
ized investment.  Ratification  by  beneficiaries  of  execu- 
tor's acts  ultra  vires 26 

RcsER,  Matter  of 31 

Schwartz  v,  Bruder.  Direction  in  will  for  expenditure  for 
masses  to  be  said  for  repose  of  testator's  soul,  held  void  169 

Selling,  Matter  of 428 

Shaffer,  Jenkins  v 59 

Simpson  v,  French.  Construction  of  will  on  judicial  settle- 
ment of  executor's  account.  Contingent  remainder 
sustained  as  valid,  though  particular  tenant  allowed  to 

expend  entire  estate  during  life 108 

Smith  v.  Coup.  Petition  for  sale  of  decedent's  real  property. 
When  property  deemed  "  devised  expressly  cliarged 
with  payment  of  debts."  Rule  as  to  marshaling  of  as- 
sets, in  paying  creditors 45 

SouLE,  Matter  of 137 

Southerland,  Barker  v 220 

Southworth,  Matter  of 216 

Stack  v.  Stack.  Application  for  probate  of  will.  Legitimi- 
zation of  oflFspring  by  post-natal  marriage  of  parents. 
Interstate  comity.    Proof  of  interest  necessary  to  enable 

party  to  oppose  probate 280 

Stevens  v,  Stevens.  Application  for  probate  of  will.  Valid 
execution  not  vitiated  by  act  of  draftsman  in  mutilating 
will  and  insertion  of  clause,  even  with  testator's  know- 
ledge     262 

Taafe,  Figueira  V 166 

Taylor  v.  Public  Administrator.  Public  administrator  of 
Kings  county  entitled  to  letters  on  estate  of  resident 
intestate,  leaving  no  resident  next  of  kin,  independently 
of  question  of  actual  location  of  assets 158 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED.  xv 

Page 

Thompson,  Matter  op 56 

Todd  v.  Dibble.  What  "  interest"  necessary  to  disqualify 
witness  under  Code  Civ.  Pi-o.,  §  829.  Simultaneous  pen- 
dency of  applications  for  probate  of  wills  of  deceased 

tenants  in  common 35 

Ttleb,  Matter  op 48 

Underbill,  Will  op 466 

Union  Trust  Co.  v.  Gage.  Application  to  punish  pai'ty  for 
contempt  for  non  payment  of  money.  Issue  and  return 
of  execution  a  pre-requisite.  Personal  demand  of  obe- 
dience must  be  made  by  pai'ty  entitled  358 

Valentine,  Morgan  v. 18 

Van  Gieson,  Worden  v 237 

Vedder,  Matter  op 92 

ViELE,  Ramsdell  V 244 

Voorhees,  Matter  of 162 

Walker  v,  Dow.  Judicial  settlement  of  account  of  admin- 
istrator of  intestate's  estate.  Administrator,  a  private 
banker,  liable  for  interest  on  funds  of  estate  deposited 

with  himself.     Liability  for  costs  of  accounting 265 

Warriher  V,  People.  Collateral  inheritance  tax.  Legacy 
to  adopted  child.     Effect  of  the  passage  of  L.  1887,  ch. 

713 211 

Weltb  V,  Bosch.  Judicial  settlement  of  administrator's 
account.  Partner  of  decedent  a  necessary  party.  Sur- 
rogate's court  has  no  jurisdiction  of  disputed  claim. 

Pendency  of  actiou  in  supreme  court 364 

Wheeler,  Bull  v 123 

Whelan,  Matter  op 425 

White,  Matter  op 375 

Whtte,  Orphan  Asylum  v 201 

Will  op  Crumb.  Probate  of  will.  Practice,  where  heir 
discovered  after  admission  of  will.  Not  an  inexorable 
rule,  that  will  must  be  read  to  or  by  a  decedent,  in  order 

to  effect  a  valid  execution 478 

Will  op  Underhill.  Construction  of  will,  on  application 
for  probate.  Capacity  of  a  town  to  take  legacy  for  pur- 
pose of  erecting  public  buildings.  Unlawful  suspension 
of  power  of  alienation 466 


Digitized  by  VjOOQ IC 


xvi  TABLE  OF  CASES  REPORTED. 

Page 
WiLLETS,  Bakta  V 84 

WiLTsiE,  Hitchcock  v.  .   . .    255 

WiLLETT,  Matter  of 435 

WoBDEN  V.  Van  Gieson.  Application  for  probate  of  will 
executed  by  cross-mark.  Probate  refused,  where  one 
subscribing  witness  was  dead,  and  the  other  unable  to 

swear  to  making  of  mark 237 

Zimmer,  Nedeb  V 180 


Digitized  by  VjOOQ IC 


NAMES  OF  DECEDENTS  AND  WARDS 


Page 
Astor,  Charlotte  A 402 

Baker,  Lewis 271 

Barry,  Samuel  S 22 

Beebe,  Sarah  J 43 

Bellesheim,  Joseph 60 

Black,  Robert 331 

Bowne,  Elias  C 51 

Brooks,  Susan  A 165 

Bull,  Susan  C 123 

Bullock,  James  B .335 

Bunce,  Caroline  A. 278 

Burlingame,  May,  ward 495 

Cobb,  Susan 194 

Cocks,  John 4 

Collins,  Michael 286 

Conner,  James  M 356 

Cooley,  Randolph  M 77 

Crossman,  Henry 148 

Crumb,  Joseph  H. 478 

Delaplaine,  John  F 269 

Depew,  Charles  A.  G 54 

Dockstader,  Mary 106 

Dubemell,  Hargaretha 180 

(xvii) 


Digitized  by  VjOOQIC 


xviii    NAMES  OF  DECEDENTS  AND  WARDS. 

Pafffi 

Farmer,  Hannah 4^3 

Flagg,  Ella  S •         ...       289 

Fro8t,  Philemon 431 

Frowe,  Susan  F 174 

Gllman,  Nathaniel •       .  358 

Gratton,  Robert 252 

Griflwold,  Robert  B 129 

Grove,  Margaretta 369 

Haig,  David •  454 

Harrold,  Bridget 84 

Hastings,  Ernest 423 

Hastings,  Hugh  J 307 

Hatten,  MaryT 444 

Havens,  Charles  G. 456 

Hitchcock,  Phebe 108 

Hollohan,  Mary 166 

Hopkins,  Louise  S. 1,12 

Howard,  George 197 

Howard,  Memican  H. 296 

Huiell,  Augusta  C. 352 

Hunter,  Maria 154 

Ingersoll,  John 184 

Jacobson,  Dorothea 298 

Johnson,  Laura  L. 146 

Johnston,  John 355 

Kissam,  Daniel  T 171 

Laney,  James 241 

Lawrence,  William  S 342 

Leinkauf,  Donah 470 

McConvQl,  John 220 

McCoskey,  Catherine 438 

McCready,  Margaret 292 


Digitized  by 


Google 


NAMES  OF  DECEDENTS  AND  WARDS,      xix 

Page 

McEvoy,  John. 71 

McMulkin,  Mary 347 

Mafiterton,  Mary 35, 460 

Miller,  Mary  E 119 

Morey,  Harriet 287 

Morgan,  James 18 

Morris,  Peter 304 

Nay,  Joseph  0 346 

Nesmith,  Louis  A 333 

Odell,  Lawrence 344 

Paine,  James  H 361 

Peck,  Sarah  H 299 

Pettit,  Benjamin 391 

Phalen,  James 446 

Prout,  Robert  T 152 

Qain,  Fanny  6.,  ward 39 

Quin,  Frank  H.  W.,  ward 39 

Ramsdell,  Louisa  M 244 

Reynolds,  Abelard       ........  229 

Rider,  Nathaniel  T.  .......       473 

Rose,  Joseph       .........     26 

Ruser,  Charles         ••......        31 

Schwartz,  Anna  E.      ........  169 

Selling,  Ernestine    ........      428 

Shaffer,  Catharine        ........    59 

Smith,  Isaac  B. 45 

Soule,  Lyman     .         .         ...         .         ,         .         .         .  137 

Southworth,  Joel .        .216 

Stack,  Daniel  J.  .         .         .        .         .         .         .        .280 

Stevens,  Sarah  A .262 

Stiles,  Israel        .        .        .        .        .        .        ,        .        .201 

Taylor,  Charles  S.    .        .        .        .        .        .        .        .158 


Digitized  by  VjOOQ IC 


XX      NAMES  OF  DECEDENTS  AND  WARDS. 

Page 

Thompson,  Lillie  S 56 

Thompson,  Vashti  .         .         .         .         .         .         .         .211 

Tyler,  Maria 48 

Underhill,  Edward  B. 466 

VanGleson,  Ellen 237 

Vedder,  Eliza  Ann  .         .    *     .         .         ,         .         .         .         92 
Voorhees,  John  A.  ......         .  162 

Walker,  Henry  C 265 

Wellenberger,  Joseph  .         .         .         .         .        .        .  364 

Whelan,  Patrick 425 

White,  John  H 375 

Willett,  Margaret    ........       435 

Wiltsie,  James 255 

Wolfe,  Catharine  L.         . 268 

Woolsey,  Samuel  W.  .,•....  145 


Digitized  by  VjOOQ IC 


REPORTS  OF  OASES 

ARGUED  AND  DETERMINED 


IN  THE 


SURROGATES'  COURTS 


OF  THS 


STATE  OF  NEW  YORK. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — September,  1887. 

Matter  of  Hopkins. 

In  the  matter  of  the  estate  of  Louisa  S.  Hopkins, 
deceased. 

A  legatee,  or  a  distributee  of  the  property  of  an  Intestate,  whose  legacy  or 
share  is  less  than  $500  in  value,  is,  upon  that  ground,  exempt  from  the 
tax  imposed  upon  the  passing  of  certain  property,  by  L.  1885,  ch.  483. 
The  word,  *'  estate,**  in  the  clause  of  §  1  of  that  act,  as  amended  by  L. 
1887,  ch.  713,  providing ''that  an  estate  wliich  may  be  valued  at  a  less 
sum  than  five  hundred  dollars  shall  not  be  subject  to  such  duty  or  tax,'* 
refers  to  the  interest  of  the  taker. 

Decedent,  by  her  will,  bequeathed  the  residue  of  her  estate,  amounting  to 
more  than  $6,000,  to  the  executor,  in  trust,  to  convert  and  invest,  and 
pay  the  net  income  to  P.,  her  brother,  for  life,  with  discretionary 
power  to  expend  from  $200  to  $800  of  the  principal  annually,  for  P.'s 
support;  remainder  to  distant  relatives. — 

Held,  that  a  tax  upon  the  remainder  could  not  be  fixed  or  recovered  during 
P.'s  lifetime. 

Hatter  of  Smith,  5  Dem,,  00;  Matter  ofMcCrcady,  pout,  2P2;  approved. 
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MATTER  OF  HOPKINS. 

Miss  Hopkins  was  a  spinster,  leaving  no  father  or 
mother  her  surviving,  but  leaving  one  brother.  She 
left  a  will;  by  which  she  bequeathed  to  Annie  E. 
Hyatt  the  sum  of  $150,  and  also  her  wearing  apparel, 
household  furniture,  silverware,  the  pictures  of  her 
father  and  mother,  her  diamond  ring,  gold  watch  and 
chain,  and  all  her  other  jewelry  and  personal  orna- 
ments, with  a  few  exceptions;  to  Abbie  H.  Hyatt 
$150  ;  and  to  Dustan  Hyatt  and  Robert  Hyatt  $100, 
each — all  whom  were  distant  relatives.  After  mak- 
ing some  other  small  bequests,  she  gave  the  residue 
of  her  estate,  amounting  to  upwards  of  $6,000,  to 
her  executor,  in  trust  to  convert  and  invest,  and  to 
pay  the  net  income  to  her  brother  Peter  H.  Hopkins, 
and  also,  in  his  discretion,  to  pay  to  said  brother  from 
two  to  three  hundred  dollars  a  year  of  the  principal 
for  his  support,  and  at  the  death  of  the  brother,  what 
might  remain  was  given  to  the  Hyatts  above  named, 
equally. 

Clabbkcb  H.  Fbost, /or  executor.  • 

The  Surrogate. — ^When  the  opinion  in  the  Matter 
of  Jones  (5  Dem.^  30)  was  prepared,  the  question  as  to 
the  construction  of  the  proviso  appended  to  §  1  of  the 
act  of  1885,  to  the  effect  that  "  an  estate  which  may 
be  valued  at  a  less  sum  than  five  hundred  dollars  shall 
not  be  subject"  to  the  duty  or  tax  provided  by  the 
act,  had  not  been  presented  for  consideration ;  but  it 
was  then  held  that  the  estates  to  be  appraised  under 
the  provisions  of  the  13th  section,  were  not  the  estates 
of  deceased  persons,  but  of  those  to  whom  they  were 
given,  or  by  whom  they  were  inherited. 
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MATTER  OF  HOPKINS. 

It  would  seem  in  harmony  with  this  view  to  deter- 
mine that  the  estates  mentioned  in  the  proviso  are ' 
the  same.  I  concur,  therefore,  with  Surrogates  Lott 
(Matter  of  Smith,  5  Dem.^  90),  and  Rollins  (Matter  of 
McCready,  posty  292),  in  holding  that  any  estate  de- 
vised, inherited,  or  bequeathed,  or  the  subject  of  dis- 
tribution to  any  person,  which  shall  be  valued  at  less 
than  five  hundred  dollars,  is  not  subject  to  the  tax 
provided  by  said  act.  The  language  in  which  the  act 
is  couched,  does  not  render  the  meaning  very  perspic- 
uous. Ordinarily,  the  word  "  estate "  would  not  be 
employed  to  designate  the  interest  of  a  legatee  in  a 
gold  watch,  a  diamond  necklace,  a  horse,  or  household 
furniture  bequeathed  to  him;  and  yet  the  property 
so  given  would,  strictly,  become  his  personal  estate. 
The  word  is  more  frequently  used  in  connection  with 
an  interest  in  land ;  still  it  is  applicable  to  an  interest 
in  any  kind  of  property,  personal  and  real. 

An  appraiser  was  appointed  to  fix  the  value  of  the 
"estates"  bequeathed  by  the  will  in  question.  The 
articles  of  wearing  apparel,  household  furniture,  sil- 
verware, pictures,  etc.,  etc.,  bequeathed  to  Annie  E. 
Hyatt,  other  than  the  $150  in  money,  were  appraised, 
and  the  value  fixed  at  $257.65.  Add  the  legacy  in 
money,  and  the  whole  amount  is  $407.65.  Hence 
the  legacy  is  not  subject  to  the  tax.  The  other  lega- 
cies stand  in  the  same  position  in  this  respect. 

The  value  of  the  estate,  or  the  amount  of  it,  which 
may  remain  after  the  death  of  the  brother,  Peter  H. 
Hopkins,  it  is  impossible  to  ascertain,  with  a  view  to 
fixing  the  tax  it  should  yield.  It  is  also  impossible  to 
determine  how  long  he  may  live,  and  how  much  of 
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HAVILAND  V.   COCKS. 

the  principal  fund  may  be  paid  him  by  the  executor, 
in  the  exercise  of  the  limited  discretion  conferred 
upon  him  by  the  will.  Indeed,  it  is  possible  that  the 
whole  residuum  may  be  exhausted  in  the  use  of  the 
discretionary  power.  In  case  of  his  death,  the  amount 
remaining  (if  any)  will  be  known.  When  that  shall 
have  occurred,  whether  the  tax  can  then  be  fixed  and 
recovered  under  the  provisions  of  the  act,  it  is  need- 
less to  inquire.  It  cannot  be  done  now.  As  the  mat- 
ter stands,  all  the  legacies  are  free  from  the  tax. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — October,  1887. 

Haviland  v.  Cocks. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Phebe  C.  Haviland,  and  others,  as  executors 
of  the  will  of  John  Cocks,  deceased. 

In  order  to  render  a  bequeathed  annuity  a  demonstrative  legacy,  and  so 
not  liable  to  abatement  in  case  of  a  deficiency  of  assets,  the  will  must 
specify  certain  property  owned  by  the  testator  in  kind,  the  income 
arising  wherefrom  is  to  produce  the  amount  of  the  annual  provision. 

Testator,  who  left  an  estate  of  the  value  of  about  $125,000,  by  his  will 
directed  the  executors  "  to  invest  such  sum  of  my  (his)  property  as 

will  net  one  thousand  dollars per  year and  from  such 

sum  so  Invested  to  pay  "  to  his  widow.  A.,  "  the  sum  of  one  thousand 
dollars  per  year,"  from  his  decease,  during  widowhood,  in  lieu  of 
dower;  made  provision  for  other  beneficiaries;  and  disposed  of  the 
remainder. 

Upon  a  judicial  settlement  of  their  accounts,  it  appeared  (1)  that  one  of 
the  executors  had,  in  hand,  all  that  remained  of  the  estate,  viz.: 
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$7,000,  of  which  about  $4,000  represented  principal  rescued  from  the 
wreck  of  an  unauthorized  Investment,  and  the  balance  accumulated 
interest;  and  (2)  that  A.'s  claim  for  arrears  of  annuity  was  sufficient 
to  exhaust  the  entire  fund.— 
Held,  that  the  annuity  was  a  general  legacy ;  and  that,  of  the  fund  In 
question,  A.  was  entitled  only  to  the  accumulated  interest  in  the  execu- 
tor's hands,  and  such  interest  as  might  thereafter  accrue  upon  the 
remaining  carpus. 


The  testator,  John  Cocks,  died  in  1868,  leaving 
an  estate  of  the  value  of  about  $125,000,  of  which 
$45,000  consisted  of  mortgages  mostly  on  lands  in 
Westchester  county.  He  left  him  surviving  his 
widow,  Adelia  Cocks,  and  five  children,  namely,  Ma^, 
fhob^  Anna,  ^B^md-  and  Hamstrn,  Maiy  being  then 
the  wife  of*  €feorg6"JrSSflDW,  and  .f>b^bc  the  wife  of 
DuttiGl  E.  Ilavflandr  These  were  all  made  executors 
of  his  will.    Anna  afterwards  became  the  wife  of 

Varney.     The   first  clause  of    the  will  is  as 

follows:  "First.  I  direct  my  executors  hereinafter 
named,  and  the  survivors  of  them,  to  invest  such  sum 
of  my  property  as  will  net  one  thousand  dollars,  over 
and  above  all  taxes  and  assessments,  per  year,  upon 
bond  and  mortgage  upon  real  estate  in  the  county  of 
Westchester,  within  three  months  after  my  decease, 
and,  from  such  sum  so  invested,  to  pay  to  my  beloved 
wife,  Adelia  Cocks,  the  sum  of  one  thousand  dollars, 
per  year,  from  my  decease,  and  to  be  paid  to  her  by 
my  said  executors  semi-annually,  so  long  as  she  shall 
remain  my  widow,  unmarried,  and  no  longer,  and  this 
provision  to  my  said  wife  is  in  lieu  of  dower." 

By  the  second  clause,  he  gave  to  his  daughter, 
Anna,  the  sum  of  three  thousand  dollars,  and  by  the 
third  clause,  he  gave  all  the  rest  and  residue  of  his 
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estate,  "  including  the  above  invested  sum,"  when  the 
widow  should  cease  to  be  interested  in  it,  to  the  above 
named  five  children,  share  and  share  alike,  and  pro- 
vided that  David's  share  should  be  invested  on  bond 
and  mortgage,  the  income  whereof  was  directed  to  be 
applied  to  the  support  of  himself,  wife  and  children, 
during  his  life,  and,  at  his  death,  his  share  to  be  equally 
divided  among  his  children.  The  executors,  Daniel  E. 
Haviland,  and  Phebe  his  wife,  and  Mrs.  Varney  had 
been  released  by  the  widow,  and  they  had  no  personal" 
interest  in  the  present  controversy.  George  J.  Bar- 
low, and  wife,  and  Harrison  Cocks  became  the  chief 
acting  executors.  Barlow  died  insolvent,  and  Harri- 
son Cocks  was  living  in  the  same  condition.  David 
Cocks  never  had  anything  to  do  with  the  management 
of  the  estate.  He  was,  by  proper  proceedings,  de- 
clared to  be  a  lunatic,  or  person  incompetent  to  man- 
age his  affairs,  and  George  J.  Barlow  was  appointed 
his  committee,  and  David's  share  was  paid  to  him. 
Mrs.  Haviland,  as  executrix,  had  in  her  hands  about 
$7,000  of  the  money  of  the  estate,  of  which  about 
$4,350  was  principal, — and  all  that  remained  of  the  cor- 
pus of  the  estate,  the  residue  being  accumulations  of 
interest  upon  it. 

On  this  judicial  settlement  of  the  account,  the  chief 
question  was  in  regard  to  the  disposition  of  the  prin- 
cipal fund  then  in  the  hands  of  Mrs.  Haviland ;  and 
chiefly  whether  it  could  be  used  toward  the  extin- 
guishment of  the  arrears  of  annuity,  which  exceeded 
that  sum.  For  further  facts  reference  is  made  to  the 
case  of  Cocks  v.  Barlow  (5  Red/.,  406)- 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  OCTOBER,  1887.       7 

HAYILAKD  V.   COCKS. 

M.  L.  Cobb, /or  executors,  Haviland  and  Vamep, 
James  A.  Httdson, /or  Adelia  Cocks,  widow. 
F.  Laskin, /or  executors,  ifre.  Barlow  and  H.  Cocks. 
Wu.  M.  Skinkeb,  Jb.,  special  guardian. 

The  Surrogate. — ^I  have  before  had  occasion  to 
advert  to  the  mismanagement  of  this  large  estate 
(5  Hedf.j  406).  All  that  remains  of  an  estate  valued 
at  $125,000,  which  can  be  called  in  question  here,  so 
far  as  the  widow  is  concerned,  is  the  sum  of  about 
$7,000.  After  investing  in  some  western  State 
$10,000,  at  an  interest  of  ten  per  cent.,  to  produce 
the  annuity  of  $1,000  for  the  widow,  the  executors, 
having  paid  the  $3,000  legacy  to  Anna,  proceeded  to 
divide  what  was  in  a  condition  for  a  division,  among 
themselves  as  residuary  legatees,  except  the  share  of 
David,  which  went  into  the  hands  of  George  J.  Bar- 
low as  the  committee  of  his  person  and  estate. 
Whether  it  so  passed  into  his  hands  by  order  of  the 
Supreme  Court,  or  simply  because  he  already  had  it 
and  kept  it,  does  not  appear.  Barlow  about  a  year 
since  died,  as  it  is  understood  a  bankrupt,  and  the 
pecuniary  circumstances  of  Mrs.  Barlow  and  Harrison 
Cocks  are  said  to  be  no  better.  Mr.  and  Mrs.  Havi- 
land and  Mrs.  Varney  have  been  settled  with  by  the 
widow,  and  are  no  longer  liable  individually,  or  as 
executors.  A  decree  can  be  taken  against  the  former 
for  the  arrears  of  the  annuity,  if  it  shall  be  deemed 
expedient.  There  is  reasonable  ground  to  apprehend 
that  it  would  be  fruitless  in  results.  All  that  remains 
as  corpus  of  the  estate  is  $4,350,  rescued  chiefly  from 
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the  wreck  of  the  western  investment,  together  with 
nearly  $3,000  of  accrued  interest.  As  it  is  now  un- 
derstood, the  amount  of  annuity  due  to  the  widow  is 
equal  to  the  accrued  interest  and  the  sum  so  consti- 
tuting the  present  corpus  of  the  estate ;  and  the  ques- 
tion is  whether  this  court  can  direct  the  payment  of 
the  whole  to  her. 

The  legacy  is  not  specific,  nor  is  it  what  is  called 
demonstrative.  To  give  it  the  latter  character,  a  tes- 
tator should  specify  certain  property  which  he  has,  in 
kind,  the  income  of  which  shall  produce  the  amount 
of  the  legacy,  as  if  it  were  made  payable  out  of  the 
interest  of  a  bond  and  mortgage  he  then  had,  or  out 
of  dividends  on  certain  stocks  he  then  owned,  and  the 
like  (see  Walton  v.  Walton,  7  Johns.  Ch.,  268).  If, 
in  this  case,  the  testator  had,  by  his  will,  set  apart 
bonds  and  mortgages  he  then  had,  to  the  necessary 
amount,  and  directed  the  executors  to  pay  the  legacy 
or  annuity  of  $1,000,  out  of  the  interest  that  accrued 
thereon,  then  it  would  have  been  a  demonstrative 
legacy.  But  it  will  be  seen  that  he  did  not  do  that. 
He  simply  directed  his  executors  to  invest  sufficient 
of  his  estate  on  bond  and  mortgage,  to  produce  inter- 
est enough,  yearly,  to  pay  the  annuity.  It  follows 
that  the  legacy  is  general.  The  only  peculiarity 
about  it  is,  that  the  mode  of  raising  it  is  indicated. 
Hence,  being  general,  it  is  subject  to  abatement.  If, 
for  instance,  the  executors  had  invested  $18,000  in 
the  manner  directed  by  the  will,  and,  in  the  course  of 
time,  from  depreciation  in  values  and  other  unforeseen 
causes,  one  half  the  amount  so  invested  was  lost,  the 
annuitant  would  receive  only  a  moiety  of  the  legacy. 
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the  other  legatees  under  the  will  having  been  paid  in 
full,  without  any  liability,  on  their  part,  to  refund. 
She  could  not  compel  the  executors  to  make  up  the 
deficiency  out  of  what  remained  of  the  principal.  The 
testator  undoubtedly  supposed  that  he  was  making  a 
provision  which  would  result  in  the  payment  of  the 
annuity  to  the  wife  during  widowhood,  but  his  antici- 
pation has  failed.  In  Baker  v.  Baker  (6  H.  of  L.  Cos., 
616),  the  Lord  Chancellor  argued,  against  a  con- 
struction which  would  take  from  the  fund  itself,  to 
make  up  a  deficiency  of  annual  avails,  that  such  a 
course  might,  in  time,  utterly  annihilate  the  corpuSy 
and  the  beneficiary  be  left  without  any  provision  at 
all;  and  that,  therefore,  nobody  could  suppose  that 
such  an  intention  could  ever  have  existed  in  the  mind 
of  the  testator.  Here,  that  destruction  of  the  corpus 
would  at  once  be  effected,  if  the  contention  on  the 
part  of  the  widow  were  to  be  sanctioned. 

In  the  case  of  Dickin  v.  Edwards  (4  Hare^  273),  it 
is  said  by  the  Vice*  Chancellor,  that  there  is  no 
doubt  that,  where  a  testator  bequeaths  a  sum  of  money 
in  such  a  manner  as  to  show  a  separate  and  indepen- 
dent intention  that  the  money  shall  be  paid  to  the 
legatee  at  all  events,  that  intention  will  not  be  held  to 
be  controlled,  merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raised  in  a  particular  way,  or  out 
of  a  particular  fund,  and  he  cites  authorities  to  sus- 
tain that  proposition.  There,  the  legacy  of  $1,000 
was  directed  to  be  raised  out  of  the  sale  of  timber, 
and  it  was  held  that  the  personal  estate  could  not  be 
resorted  to.  Here  I  can  discover  no  evidence  of  a 
separate  and  independent  intention  that  the  annuity  is 


Digitized  by  VjOOQ IC 


10      CASES  IN  THE  SURROGATES'  COURTS. 

HAVILAND  V.   COCKS. 

to  be  paid  at  all  events.  The  other  legacies  were  to  be 
paid  at  the  end  of  a  year  from  testator's  death,  which  it 
must  be  assumed  he  knew,  and  were  in  fact  then  paid, 
thus  leaving  no  part  of  the  estate  to  which  resort 
could  be  had  to  make  good  the  deficiency,  except  the 
fund  to  be  invested  for  the  designated  purpose ;  and 
this,  as  has  been  shown,  cannot  be  done. 

The  conclusion  is,  that  the  widow  is  entitled  only 
to  the  accumulated  interest  of  the  fund  remaining, 
and  such  as  may  accrue  thereon  in  the  future. 

It  is  claimed  by  the  special  guardian  of  the  minor 
children  of  David  Cocks,  that  the  executors  are  liable 
for  the  share  of  which  David  had  the  use,  because 
they  permitted  it  to  pass  into  the  hands  of  George  J. 
Barlow,  where  it  was  lost.  He  was  appointed  the 
committee  of  David's  person  and  estate  by  the  Su- 
preme court.  If  that  court  directed  the  fund  to  be 
paid  to  him,  it  is  difficult  to  see  how  the  other  execu- 
tors can  be  held  liable  for  the  devastavit.  In  any 
event,  this  court  is  not  possessed  of  facte  sufficient  to 
enable  it  to  pass  upon  the  question.  If  desired,  the 
case  will  be  held  open  for  the  reception  of  such  evi- 
dence as  may  be  offered  on  the  subject. 

It  appears  that  a  credit  of  $500  was  claimed  and 
allowed  in  the  account  filed  on  the  former  accounting, 
by  the  executor,  George  J.  Barlow,  as  paid  for  ser- 
vices of  counsel  to  the  estate.  No  voucher  in  support 
thereof  was  filed,  and  no  objection  was  made  to  such 
item.  It  is  now  alleged,  by  the  counsel  representing 
Mrs.  Barlow  and  Harrison  Cocks  in  this  proceeding, 
that  such  amount  was  not  in  fact  paid,  and  is  still  due 
and  ought  to  be  paid  out  of  the  estate.     The  answer 
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is,  that  it  has  been,  in  effect,  so  paid  already,  by 
allowing  the  executors  credit  therefor.  That  counsel 
is  not  a  party  to  this  proceeding,  and  an  individual 
claim  of  his  cannot,  properly,  be  here  considered. 
While  he  ought  to  be  compensated  for  his  services, 
his  remedy  is  against  those  for  whom  they  were  ren- 
dered. 

It  is  also  claimed  that  an  allowance  was  made  in 
the  former  decree,  of  $200  to  Cocks  and  the  Barlows, 
for  services  of  counsel  in  that  proceeding,  and  that  it 
should  be  decreed  to  be  paid  out  of  the  fund  now  in  hand. 
The  plain  meaning  of  that  decree  was  that  they  should 
retain  it  out  of  moneys  of  the  estate  with  which  they 
were  chargeable,  and  not  that  it  should  be  paid  to 
them  out  of  the  remnant  remaining  in  the  hands  of 
the  other  executors.  Without  entering  into  other 
considerations  adverse  to  the  claim,  it  must  be  held  that, 
if  there  be  any  remedy,  it  is  under  that  decree,  and  that 
no  new  adjudication  can  now  be  made,  at  this  late 
day. 

In  case  the  proceedings  terminate  at  this  stage,  a 
moderate  allowance  for  costs  will  be  made  to  the 
executrix,  Mrs.  Haviland,  to  the  widow,  and  to  the 
special  guardian,  to  be  paid  out  of  the  principal  fund. 
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Westchester    County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — November,  1887. 

Hopkins  v.  Lane. 

In  the  matter  of  the  application  for  a  decree  revok- 
ing the  decree  admitting  to  probate  the  will  of 
Louisa  S.  Hopkins,  deceased. 

A  petition  seeking  to  procure  the  revocation  of  probate  of  a  will  under 
Code  Civ.  Pro.,  §  2647,  and,  pari  ptissu,  the  vacating  of  the  decree 
granting  probate  upon  a  ground  specified  in  id.,  §  2481,  subd.  6,  is 
objectionable  on  the  ground  of  multifariousness. 

The  provision  of  2  R.  S.,  65,  §  50,  making  a  legacy,  etc.,  to  a  subscribing 
witness  to  a  will,  void  where  the  legatee's  testimony  is  essential  for 
procuring  its  admission  to  probate,  cannot  be  waived  by  the  petitioner 
for  probate  alone,  where  others  are  interested  in  the  residuary  estate. 

A  Surrogate  is  competent  to  entertain  an  application  for  probate  of  a  will, 
although  related  by  affinity  within  the  sixth  degree  (Code  Civ.  Pro., 
§  46),  to  one  designated  a  legatee  therein, — the  latter  not  being  a  party 
to  the  special  proceeding.  ....  .... 

The  will  of  testator  bequeathed  *'to  the  rector,  church-wardens  and  ves- 
trymen of  S.  P.  Church,"  a  religious  corporation,  five  hundred  dollara 
for  a  stained  glass  window,  or  a  lectern  and  pulpit,  **  whichever  the 
said  rector,"  etc.,  **  shall  deem  most  suitable." — 

Held,  that  the  Surrogate  was  not  disqualified,  by  the  fact  that  he  was 
senior  warden  of  the  church  in  question,  from  sitting  in  the  special 
proceeding  instituted  to  procure  probate  of  the  will,^ither  under 
Code  Civ.  Pro.,  §  2496,  subd.  1,  as  being  ''a  devisee  or  legatee  of  any 
part  of  the  estate,  or  under  id.,  subd.  3,  which  disqualifies  him  only 
**U)here  he  is  named  as  executor,  trustee  or  guardian  in  any  will  or 
deed  of  appointment  involved  in  the  same  matter." 

The  will  in  question  was  admitted  to  probate 
December  16th,  1886,  and  it  is  now  sought  to  have 
the  decree,  admitting  the  same  to  probate,  vacated. 

Among  other  provisions,  the  testatrix  bequeathed  a 
legacy  as  follows :  ^' Fifth.  I  give  and  bequeath  to  the 
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rector,  church-wardens  and  vestr3nnen  of  St.  Peter's 
church,  in  the  village  of  Peekskill,  the  sum  of  five 
hundred  dollars,  for  a  stained  glass  window,  or  a  lec- 
tern and  pulpit  (whichever  the  said  rector,  church- 
wardens and  vestrymen  shall  deem  more  suitable)  to . 
be  placed  in  St.  Peter's  church,  Peekskill,  with  the 
following  inscription,  *In  memory  of  Ezra,  Susan, 
Harriet  and  Louisa  S.  Hopkins.' " 

The  eighth  provision  of  the  will  is  as  follows :  "  I 
give  one  pair  of  candlesticks  to  Mrs.  Calvin  Frost  and 
one  pair  to  Mrs.  Owen  T.  Coffin."  The  latter  was  one 
of  two  subscribing  witnesses  to  the  will,  and  is  the 
wife  of  the  Surrogate,  who  is  the  senior  church-warden 
of  the  said  St.  Peter's  church.  The  only  next  of  kin 
of  the  decedent  is  Peter  H.  Hopkins,  an  attorney  at 
law.  He  appeared  in  person  at  the  time  the  will  was 
proved,  and  signed  and  caused  to  be  filed  a  writing 
duly  acknowledged,  of  which  the  following  is  a  copy : 

"Surrogate's  Court,  Westchester  County. — ^In  the 
matter  of  proving  the  last  will  and  testament  of 
Louisa  S.  Hopkins,  deceased.  I,  the  undersigned  heir 
and  next  of  kin  of  Louisa  S.  Hopkins,  deceased,  do 
hereby  waive  the  issue  and  service  of  a  citation  in  the 
niatter  of  proving  the  last  will  and  testament  of  the 
said  Louisa  S.  Hopkins,  deceased,  and  do  hereby  con- 
sent that  the  witnesses  to  the  same  be  immediately 
examined  with  a  view  to  the  probate  thereof. 

Peter  H.  Hopkins." 

Whereupon  the  subscribing  witnesses  to  the  will 
were  sworn  and  examined,  and  a  decree  was  entered 
admitting   the  will  to  probate.     The   sole   executor 
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named  in  the  will,  Henry  H.  Lane,  qualified  and 
entered  upon  the  discharge  of  his  duties. 

On  the  hearing,  in  this  matter,  the  petitioner  filed 
a  consent  that  Mrs.  Coffin  he  examined,  on  the  re* 
proving  of  the  will,  as  a  subscribing  witness,  "  without 
forfeiture  or  relinquishment "  of  the  gift  or  bequest 
to  her,  the  value  of  which  has  been  appraised  at 
$2.50. 

He,  however,  objected  that  the  Surrogate  was  dis- 
qualified from  acting  in  the  matter  of  the  original 
probate,  first,  because  his  wife  was  a  legatee,  and 
second,  because  he  was  senior  warden  of  St.  Peter's 
church. 

Peter  H.  Hopkins,  in  person,  for  the  motion. 
C.  H.  Pbobt, /or  the  executor,  {^posed. 

The  Surrogate. — The  petition  in  this  matter,  as  to 
the  relief  sought,  is  dual  in  its  character.  It  seeks 
first  an  order  vacating  the  decree  admitting  the  will 
to  probate,  as  provided  by  subd.  6  of  §  2481  of  the 
Code,  and,  second,  the  revocation  of  the  probate,  as 
authorized  by  title  3,  Article  2,  chap.  18  thereof.  On 
the  application  to  vacate  the  decree,  only  the  parties 
in  the  original  probate  proceeding  need  be  cited,  but, 
in  the  proceeding  to  revoke,  not  only  those  parties, 
but  all  the  legatees,  etc.,  are  required  by  statute  to  be 
cited.  The  first  proceeding  involves  a  mere  motion, 
the  latter,  a  trial  upon  the  merits.  The  petition  is, 
therefore,  objectionable  as  multifarious.  I  will,  how- 
ever, proceed  to  consider  the  motion  to  vacate,  which 
is,  thus  far,  the  only  matter  submitted.     This  I  have 
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power  to  determine  (Seaman  v.  Whitehead,  78  iV. 
r:,  306). 

The  petitioner  alleges  in  his  application  that,  at  the 
time  the  will  was  proved  and  the  decree  entered  ad- 
mitting the  same  to  probate,  the  Surrogate  was  dis- 
qualified from  acting,  and  had  no  jurisdiction  in  the 
premises,  because,  first,  he  was,  at  the  time,  an  officer 
of  the  corporation  of  St.  Peter's  church,  to  whom  a 
legacy  was  bequeathed  for  a  certain  purpose,  and, 
second,  because  his  wife  was  and  is  a  legatee  under 
the  will  of  the  deceased,  and  prays  that  such  decree 
be  set  aside  as  irregular  and  void  for  want  of  jurisdic- 
tion. .  Briefs  have  been  submitted  by  both  counsel,  on 
this  point  only,  and  I  am  reqmred  to  decide  the  ques- 
tion. 

The  sections  of  the  Code  bearing  upon  the  subject 
are  as  follows;  *'§  46.  A  judge  shall  not  sit  as  such 
in,  or  take  part  in  the  decision  of,  a  cause  or  matter 
to  which  he  is  a  party,  or  in  which  he  has  been  at- 
torney or  counsel,  or  in  which  he  is  interested,  or  if 
he  is  related  by  consanguinity  or  affinity  to  any  party 

to  the  controversy  within  the  sixth  degree." 

"  §  2496.  In  addition  to  his  general  disqualifications 
as  a  judicial  officer,  a  Surrogate  is  disquaUfied  from 
acting  upon  an  application  for  probate,  or  for  letters 
testamentary,  or  letters  of  administration,  in  each  of 
the  following  cases  : 

"  1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of 
the  next  of  kin  to  the  decedent,  or  a  devisee  or  lega- 
tee of  any  part  of  the  estate. 

"  2.  Where  he  is  a  subscribing  witness,  or  is  neces- 
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sarily  examined  or  to  be  examined  as  a  witness,  to 
any  written  or  nuncupative  will. 

"3.  Where  he  is  named  as  executor,  trustee,  or 
guardian,  in  any  will,  or  deed  of  appointment  involved 
in  the  matter. 

"§2497.  An  objection  to  the  power  of  a  Surro- 
gate to  act,  based  upon  a  disqualification,  established 
by  special  provision  of  law,  other  than  one  of  those 
enumerated  in  the  last  section,  is  waived  by  an  adult 
party  to  a  special  proceeding  before  him,  unless  it  is 
taken  at  or  before  the  joinder  of  issue  by  that  party ; 
or,  where  an  issue  in  writing  is  not  formed,  at  or  be- 
fore the  submission  of  the  matter  or  question  to  the 
Surrogate." 

If,  therefore,  the  Surrogate  was  disqualified  from 
acting,  by  reason  of  any  provisions  of  law  other  than 
those  contained  in  §  2496,  it  was  incumbent  upon  the 
petitioner,  if  he  wished  to  avail  himself  thereof,  to 
have  interposed  the  appropriate  objections  before  the 
matter  was  submitted  on  the  depositions  of  the  wit- 
nesses. So  far  from  doing  this,  he  filed  a  consent  in 
writing  that  the  subscribing  witnesses  should  be  im- 
mediately examined  with  a  view  to  the  probate  of  the 
will.  He  raised  no  objection  of  any  description.  So 
far  as  the  question  of  affinity  is  concerned,  if  not 
waived,  it  could  not  have  been  sustained,  for  the  rear 
son  that  the  wife  of  the  Surrogate  was  not  a  party  to 
that  proceeding.  The  only  parties  were  the  propo- 
nent, named  as  executor,  and  this  petitioner. 

And  besides  this,  2  R.  S.,  65,  §  50,  renders  the  leg- 
acy void  by  reason  of  her  having  been  one  of  two 
subscribing  witnesses  to  the  will,  without  whose  testi- 
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mony  it  could  not  have  been  proven.  She  wfis  a 
resident  of  the  State,  competent  to  testify,  as  those 
proceedings  show,  and  was  neither  an  heir  at  law  nor 
next  of  kin  of  decedent,  nor  otherwise  entitled  to  any 
share  of  her  estate,  had  she  died  intestate.  Thus,  that 
witness,  being  by  law  deprived  of  the  legacy,  ceased 
to  have  any  interest  in  the  matter,  and  it  stood  in  the 
same  position  as  if  she  had  not  been  named  as  a  lega- 
tee. But  the  petitioner,  probably  seeing  the  diffi- 
culty, sought  to  obviate  it  by  filing,  in  this  matter,  a 
stipulation  that  she  be  examined  on  re-proving  the 
will  without  forfeiting  her  legacy.  This  it  is  not 
competent  for  him,  alone,  to  do.  If  the  legacy  to  her 
fail,  as  it  does  under  the  statute,  and  the  will  be  un- 
disturbed, it  will  fall  into  the  residuum,  in  which  sev- 
eral persons  besides  the  petitioner,  are  interested.  It 
is  sufficient,  however,  to  say  that  the  decree  cannot 
be  revoked  on  that  ground,  as  the  objection,  if  it  had 
been  raised,  was  without  force. 

The  only  remaining  question  is,  was  the  Surrogate 
disqualified  by  reason  of  the  provisions  of  subd.  1  and 
3  of  §  2496.  Undoubtedly,  persons  and  classes  of 
persons,  and  corporations  may  be  legatees.  Is  the 
Surrogate,  or  does  he  claim  to  be,  a  legatee  of  any 
part  of  the  estate  ?  He  certainly  makes  no  claim  to 
that  effect,  nor  is  any  legacy  bequeathed  to  him  by 
the  will.  A  legacy  is  given  to  a  religious  corporation, 
of  which  he  is  an  officer,  for  certain  purposes.  He  is 
not  named  or  described  as  legatee,  biit  the  corporation 
is.  It  is  not  given  to  both.  If  any  special  provision 
of  law  anywhere  forbids  his  sitting  in  such  a  case,  on 
the  ground  that  he  is  interested  as  an  officer  of  the 
Vol.  v.— 2 
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corporation,  the  petitioner  waived  it  by  failing  to  raise 
the  objection.  But  the  Surrogate  has  nothing  to  gain 
or  lose  by  this  provision  for  the  church,  which  has 
now  its  complement  of  windows,  and  its  lectern  and 
pulpit.  Sentiment  might  be  gratified  by  the  bequest, 
but  no  pecuniary  interest  is  affected.  Nor  is  he 
*^ named"  as  executor,  trustee,  etc.,  in  any  manner. 
It  is  true,  the  corporate  body  may  act  as  trustee  in 
applying  the  amount  of  the  legacy  in  the  manner  in- 
dicated, but  the  Surrogate  is  not  "named"  or  called 
by  name,  in  the  will  as  executor  or  trustee.  The 
statute  objects  to  his  acting  only  where  his  name  is 
inserted  as  such  executor,  etc.  If  any  other  valid 
objection  under  any  special  provision,  might  have 
been  raised,  it  has  also  been  waived. 

The  facts  alleged  are  insufficient  to  warrant  the 
making  of  the  certificate  as  provided  by  §  2487  of 
the  Code. 

For  the  reason  assigned,  the  motion  is  denied. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — November,  1887. 

Morgan  v.  Valentine. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Charles  V.  Morgan,  as  executor  of  the  will 
of  James  Morgan,  deceased. 

The  rule  allowing  interest,  from  the  date  of  a  testator's  death,  on  a  bequest 
to  a  legatee,  towards  whom  the  former  stood  in  loco  parentiSf  is  con- 
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ditioned  upon  the  circumstances  that  the  beneficiary  be  one  for  whom 
no  other  provision  is  made,  and  who,  without  such  allowance,  would 
be  destitute  of  income  during  the  period  expiring  at  the  end  of  a  year 
from  the  grant  of  letters.  It  is  not  enough  that  an  income,  actually 
enjoyed,  is  insufficient  for  his  support  in  a  style  which  he  may  desire. 
A  tender,  by  an  executor,  to  a  legatee,  of  the  amount  of  the  legacy  and 
interest  lawfully  due,  if  refused,  bars  a  claim  for  interest  from  the  time 
of  the  tender,  as  effectually  in  a  Surrogate's  court,  as  in  a  case  of  an 
attempted  enforcement  of  the  legatee's  demand  by  a  civil  action  against 
the  executor. 


The  deceased,  by  his  will,  among  other  things, 
bequeathed  to  his  daughter,  Eugenia  Valentine,  a 
Igeacy  of  $20,000.  By  a  codicil,  this  sum  was  reduced 
to  $10,000.  She  contested  the  codicil,  which  finally 
was  admitted  to  probate.  On  appeal  to  the  general 
term  of  the  Supreme  Court,  the  decision  of  the  Surro- 
gate was  affirmed.  After  which,  and  more  than  a 
year  subsequent  to  the  issuing  of  letters  testamentary, 
the  executor  tendered  to  her  the  $10,000,  and  interest 
thereon  after  a  lapse  of  a  year  from  the  date  of  the 
letters,  which  6he  refused  to  accept,  and  subsequently 
appealed  to  the  Court  of  Appeals,  which  last  appeal, 
it  was  understood,  had  been  abandoned.  On  this  ac- 
counting, she  claimed  interest  on  the  legacy  from  the 
date  of  issuance  of  the  letters  testamentary,  and  sub- 
mitted an  affidavit  tending  to  show  that  she  was  de- 
pendent upon  the  legacy,  or  the  interest  thereof  for 
support;  while  the  executor  submitted  an  affidavit 
showing  that  she  had  property  of  her  own,  indepen- 
dent of  that  devised  and  bequeathed  to  her ;  that  he 
had  paid  to  her  $200  on  a  note  he  had  given  her  for 
money  lent  before  testator's  death ;  that  she  had  sold 
some  of  the  real  estate  devised  to  her  for  $4,000,  and 
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was  erecting  a  new  building  or  buildings  in  New 
Rochelle,  where  she  resided. 

By  the  will  no  time  for  payment  of  the  legacy  was 
fixed. 

Other  facts  appear  in  the  opinion. 

Banks  &  Anderson,  for  executor. 
M.  J.  Eeooh,  for  legatee. 

The  Surrogate. — Ordinarily  a  legacy,  where  no 
time  of  payment  is  fixed  by  the  will,  is  not  payable 
until  one  year  after  the  granting  of  letters.  There 
are  some  exceptions,  however,  to  this  rule.  The  one 
bearing  upon  the  question  here  presented  is,  where  a 
legacy  is  left  by  a  parent  to  a  child  by  way  of  support, 
for  whose  maintenance  no  other  provision  is  made  and 
who,  unless  interest  be  allowed,  is  without  income 
intermediate  the  death  of  the  testator  and  the  end  of  a 
year  from  the  granting  of  the  letters  (2  Redf .  on  Wills, 
467,  and  n.).  The  facts  in  this  case  do  not  seem  to 
bring  Mrs.  Valentine's  claim  of  interest  within  this 
exception.  The  testator  devised  to  her  real  estate  of 
the  estimated  value  of  about  $16,000.  At  the  time 
of  his  death,  the  affidavit  presented  by  the  executor 
shows  that  she  was  the  owner  of  some  real  estate  in 
Brooklyn,  and  that  he  had  borrowed  from  her  two 
hundred  dollars,  for  which  she  held  his  promissory 
note.  So  that,  taking  into  consideration  these  facts 
in  connection  with  the  facts  of  the  devises  made  to 
her  by  the  will,  it  would  be  incorrect  to  hold  that  no 
other  provision  was  made  for  her  other  than  the  lega- 
cy, or  that  she  was  without  income  during  the  year. 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  NOVEMBER,  1887.  21 

MORGAN  Y.  VALENTINE. 

According  to  her  ideas,  such  income  may  have  been 
insufficient  for  her  support  in  a  style  she  desired. 

Beside,  she  had  an  able-bodied  husband  whose  duty, 
whatever  his  inclination  may  have  been,  was  to  pro- 
vide her  a  suitable  support.  Nor  was  this  all.  She 
had  two  sons,  men  grown,  and  in  some  kind  of  busi- 
ness, upon  whom  rested,  in  connection  with  their 
father,  a  natural,  if  not  a  legal,  obligation  to  provide 
for  her  wants.  Her  case,  it  will  be  thus  seen,  is  very 
different  from  that  of  a  child  destitute  of  all  other 
means  of  support  other  than  the  legacy.  There  is 
nothing  contained  in  the  will,  nor  in  the  surrounding 
circumstances  to  indicate  that  this  legacy  was  given 
for  the  purpose  of  maintenance.  Her  claim  is  deemed 
untenable,  without  allusion  to  the  further  fact  that  she 
has  sold  a  portion  of  the  real  property  devised  to  her 
for  $4,000. 

The  tender  of  the  amount  of  the  legacy  and  inter- 
est, to  the  legatee,  which  she  refused  to  accept,  must 
be  given  its  legal  effect.  If  the  tender  were  of  suffi- 
cient amount,  it  will  bar  any  claim  for  interest  from 
that  time,  as  effectually  here,  as  if  she  had  sued  to 
recover  her  legacy  in  a  court  of  law. 

The  decree  will  be  prepared  in  accordance  with  the 
above  views. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — November,  1887. 

Jennings  v.  Barry. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Joseph  G.  Jennings,  as  administrator^  with 
the  will  of  Samuel  S.  Barry,  deceased,  annexed. 

Testator,  by  bis  will,  directed  tbe  executors  to  invest  tbe  residue  in  a  man- 
ner specified,  and  pay  tbe  net  increase  and  income  arising  tberefrom 
to  bis  widow,  for  ber  support,  during  life;  and  furtber  provided  tbat, 
on  tbe  deatb  of  tbe  widow,  tbe  residue  be  divided  into  five  equal  sbares, 
one  of  wbicb  be  gave  to  a  grandson,  H.,  and,  in  case  be  died  before 
the  widow,  leaving  issue,  to  tbe  latter. 

H.  was  indebted  to  testator  upon  a  promissory  note,  drawing  interest, 
wbicb  tbe  executors  reduced  to  judgment;  and  died,  after  testator  and 
before  tbe  widow,  leaving  issue,  and  tbe  judgment  unsatisfied.  Tbe 
judgment  baving  been  decreed  to  be  a  set-off  to  tbe  claim  of  tbe  issue, 
of  tbeir  sbare  of  tbe  residue  after  tbe  deatb  of  tbe  widow,  it  was 
furtber, — 

Heldj  tbat  tbe  interest  accrued  upon  tbe  judgment  sbould  be  apportioned; 
so  mucb  tbereof  as  bad  accrued  at  tbe  date  of  the  widow's  deatb  to  go 
to  ber  representatives,  and  tbe  balance  to  tbe  issue  of  tbe  judgment- 
debtor. 

William  R.  Hull  was  one  of  the  residuary  lega- 
tees of  the  deceased,  whose  legacy  was  to  come  into 
his  possession  at  the  death  of  the  widow,  who  had  a 
life  interest  in  the  estate.  If  he  died  before  the  wid- 
ow, leaving  issue,  such  issue  were  to  take  his  share. 
He  did  so  die,  leaving  issue.  He  was  indebted  to  the 
testator  at  the  time  of  the  latter's  death,  in  the  sum  of 
about  $2,000.  The  executors  of  the  will  had  obtained 
a  judgment  against  him  for  the  amount  of  his  debt. 
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which  was  still  iinsatisfied.  It  having  been  held  that 
the  legacy  vested  in  Hull  at  the  time  of  the  testator's 
death;  and  that,  therefore,  the  amount  of  the  judg- 
ment was  a  proper  counterclaim  against  that  share, 
on  the  settlement  of  the  decree  a  question  arose  as  to 
whether  the  whole  of  the  accrued  interest  belonged  to 
the  corpus  of  the  estate,  or  whether  it  should  be  ap- 
portioned between  the  estate  and  the  legal  representa- 
tives of  the  deceased  widow. 

S.  H.  Thateb,  Jr., /or  adnUnUtrator. 

Hbss  &  TowNSEND, /or  children  qf  Robert  A,  Barry,  deceased. 

J.  A.  Bush, /or  Mrs.  Jennings  and  others, 

E.  More,  Jr.,  and  W.  P.  Platt, /or  general  guardian  qfHull  infants. 

C.  L.  Andrus, /or  children  qfPriscilla  Bovone,  deceased. 

W.  M.  Skinner,  Jr.,  special  guardian  for  Henry  J,  McCarter,  infant 
grandson  qf  Bobert  A,  Barry j  deceased. 

The  Surrogate. — By  the  will  the  executors  were 
directed  to  invest  on  bond  and  mortgage  the  residue, 
being  the  greater  part  of  the  estate,  and  to  pay  to  the 
widow  the  net  increase  and  income  arising  therefrom, 
semiannually,  during  her  natural  life,  for  her  use  and 
support,  and  at  her  death  it  was  directed  to  be  divided 
into  five  shares,  one  of  which  testator  gave  to  his 
grandson,  Hull,  and  in  case  of  his  death  before  that  of 
the  widow,  to  his  issue.  It  was  held  by  this  court  in 
the  same  matter  (5  Dem.y  531),  that  the  legacy  vested 
in  Hull  at  the  death  of  the  testator,  and  that  the  judg- 
ment the  executors  had  obtained  against  him  was  a 
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legitimate  subject  of  setroff  against  the  share  so  be- 
queathed to  him,  and  now  belonging  to  his  issue. 
There  is  interest  which  has  accrued  upon  the  judg- 
ment, and  the  question  is  whether  it  belongs  wholly 
to  Mr.  Barry's  estate,  or  should  be  apportioned  be- 
tween the  personal  representatives  of  Mrs.  Barry  and 
of  the  testator. 

It  is  contended  that,  as  Hull  was  insolvent  and  paid 
no  interest  upon  the  sum  in  question,  there  was  no 
income  derived  from  it,  and  that,  therefore,  it  being 
realized  since  her  death,  it  must  be  considered  as  a 
part  of  testator's  residuary  estate,  and  be  distributed 
as  a  part  of  the  five  shares  mentioned  in  the  will. 
This  position  does  not  seem  to  be  tenable.  The  widow 
was  given  the  whole  of  the  income  of  the  estate,  and 
this  indebtedness  was  a  part  of  that  estate.  It  is  true, 
the  interest  was  not  collected  in  her  lifetime,  but  it 
was  then  accruing.  It  is  very  much  as  if  the  execu- 
tors had  made  an  investment  of  $2,000,  on  bond  and 
mortgage  pursuant  to  the  directions  of  the  will,  two 
years  and  three  months  before  the  death  of  the  widow, 
on  which  they  were  paid  no  interest  before  that  event, 
but  collected  it  afterwards.  In  such  a  case,  there 
would  be  an  apportionment.  Her  personal  represen- 
tatives would  be  entitled  to  the  interest  that  had  ac- 
crued at  the  time  of  her  death,  and  the  residue  would 
belong  to  the  administrator  with  the  will  annexed 
(1  Story's  Comm.  on  Eq.,  488,  §  480;  2  Redf.  on 
Wills,  475). 

In  Wilson  v.  Harman  (2  Vesey  Sen.j  672),  the  court 
said  that  interest  is  supposed  to  grow  due  from  day  to 
day,  and  that  the  person  entitled  to  it,  is  entitled  to 
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the  last  hour  of  the  day.  In  Hay  v.  Palmer  (2  P. 
Wms.^  501),  where  a  yearly  sum,  payable  half-yearly, 
was  to  be  raised  out  of  rents  and  profits,  by  sale,  mort- 
gage or  lease,  etc.,  for  support  of  a  daughter  until  she 
became  eighteen  years  of  age,  and  she  became  of  that 
age  before  the  expiration  of  the  half-year,  it  was  held 
that  she  was  entitled  to  the  income  up  to  the  arrival 
at  that  age.  Here,  the  net  increase  and  income  was 
given  to  the  widow,  for  her  use  and  support  during 
life.  This  is  equivalent  to  giving  her  the  net  interest, 
for  the  purpose  indicateci.  It  is  supposed  to  have 
grown  due  from  day  to  day,  upon  the  judgment,  and, 
although  not  paid,  she  was  entitled  to  it  by  the  terms 
of  the  will.  Had  the  judgment  been  against  some 
stranger  to  the  estate,  and  the  amount,  with  interest, 
been  collected  since  her  death,  there  can  be  no  doubt 
but  that  the  accrued  interest  up  to  that  time  would 
have  belonged  to  her  representative.  The  fact  that 
it  was  against  a  legatee  can,  of  course,  make  no  differ- 
ence. Nor  can  it  make  any  difference  that  the  inter- 
est in  question  has  accrued  upon  a  judgment.  The 
executors  were  directed  to  convert  and  invest  on  bond 
and  mortgage.  The  original  indebtedness  was  a  prom- 
issory note,  drawing  interest.  They  endeavored  to 
convert  it  into  money,  that  they  might  obey  the  direc- 
tion to  invest.  By  obtaining  the  judgment  they  mere- 
ly changed  the  form  of  indebtedness.  It  still  remained 
a  part  of  testator's  estate,  to  the  "  increase  **  of  which 
the  widow  was  entitled. 
Decree  accordingly. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
SuREOGATE. — December,  1887. 

Rose  v.  Rose. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Peter  Rose,  as  executor  of  the  will  of  Joseph 
Rose,  deceased. 

The  provisions  of  Code  Civ.  Pro.,  §  2734,  excluding  the  testimony  of  an  ex- 
ecutor in  support  of  a  claim  for  credit  for  disbursements,  the  vouchers 
in  respect  whereof  have  been  lost,  may  be  waived  by  those  for  whose 
protection  the  rule  was  established.  Such  a  waiver  is  effected  where 
the  parties  objecting  to  the  account  call  the  executor  as  a  witness,  and 
examine  him  as  to  the  alleged  payments. 

The  same  rule  applies  to  a  case  of  imperfect  vouchera,  explained  by  the 
testimony  of  the  executor  elicited  by  the  objectors. 

The  will  of  testator  directed  the  executor  to  sell  his  real  property,  at  such 
times  and  in  such  lots  as  would  be  to  the  best  advantage;  invest  the 
proceeds  and  apply  the  interest  to  the  support  of  his  widow  and  chil- 
dren during  the  minority  of  the  latter ;  and  ultimately  to  divide  the  prin- 
cipal. The  executor  erected,  with  funds  of  the  estate,  a  dwelling-house, 
upon  a  parcel  of  the  land,  which  was  afterwards  sold,  with  the  improve- 
ments, at  a  loss  of  $650.  The  evidence  did  not  clearly  disclose  by 
whom  the  sale  and  conveyance  were  made. — 

Held,  that,  if  the  sale  was  made  by  the  executor,  he  was  liable  for  the  de- 
'  ficit,  having  exceeded  the  authority  conferred  by  the  will;  but  that, 
if  the  beneficiaries  sold  the  property,  they  conveyed  a  good  title,  and 
must  be  deemed  to  have  taken  the  land  and  dwelling  in  lieu  of  the  pro- 
ceeds of  sale,— thereby  ratifying  the  executor's  act  in  erecting  the 
latter. 

About  twenty  years  ago,  the  testator,  Joseph  Rose, 
died  at  Stony  Point,  Rockland  county,  leaving,  him 
surviving,  his  widow,  Charlotte  Rose,  and  two  infant 
children,  Wallace  and  Emma.  The  will  was  duly  ad- 
mitted to  probate  by  the  Surrogate  of  that  coimty, 
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the  material  substance  of  the  instrument  being  stated 
in  the  opinion.  In  1882,  this  proceeding  for  an  ac- 
counting by  the  executor  was  commenced,  but  the 
county  judge  of  that  county,  who  acted  as  Surrogate, 
and  the  District  Attorney,  being  both  disqualified  to 
act  therein,  the  matter  was,  under  §  2485  of  the  Code, 
sent  to  the  Surrogate  of  Westchester  county. 

Before  the  commencement  of  the  proceeding,  the 
widow  had  intermarried  with  a  man  by  the  name  of 
Babcock,  and  pending  it,  the  son,  Wallace  Rose,  died 
intestate,  leaving  no  widow  or  children.  His  admin- 
istrators, Charlotte  Babcock  and  John  W.  Furman, 
afterwards  became  parties  to  this  proceeding.  The 
executor,  pursuant  to  the  direction  of  the  will,  sold  a 
parcel  of  real  estate,  left  by  the  testator,  for  $3,500, 
of  which  $2,000  was  paid  in  cash,  and  a  mortgage  was 
given  for  the  $1,500,  balance.  The  widow  refused  to 
sign  the  conveyance  to  the  purchaser,  and  instituted 
proceedings  to  recover  her  dower.  In  consequence, 
the  purchaser  refused  to  pay  interest  on  the  mortgage. 
The  latter  was  ultimately  foreclosed,  and  the  premises 
brought  at  the  sale  $1,800,  the  estate  realizing,  after 
deduction  of  the  costs  and  expenses,  about  $1,500. 
On  the  hearing  in  this  matter,  some  of  the  vouchers 
for  alleged  pajonents  made  by  the  executor  were  lost, 
and  others  were  imperfect.  The  contestants  put  the 
executor  upon  the  stand  as  a  witness,  and  he  was  fully 
examined  as  to  such  payments. 

Other  facts  sufficiently  appear  in  the  opinion. 

Chableb€.  Sxtffebn,  and  Alonzo  Whebleb, /or  executor. 
H.  B.  Batchrldeb, /or  eontestanta. 
W.  M.  Babton,  $peeial  giAordian. 


Digitized  by  VjOOQ IC 


28      CASES  IN  THE  SURROGATES'  COURTS. 

ROSE  v.  ROSE. 

The  Surrogate. — ^It  is  provided  by  §  2734  of  the 
Code,  that  an  executor  may  be  allowed  items  of  credit 
for  payments  exceeding  ^20,  if  he  proves,  by  his  own 
oath  or  otherwise,  that  he  took  no  vouchers ;  or  that 
the  vouchers  have  been  lost  or  destroyed,  by  proving 
the  payments  by  the  persons  to  whom  they  were  made, 
or  if  they  be  dead  or  cannot  be  found,  by  any  compe- 
tent evidence,  other  than  his  own  oath  or  that  of  his 
wife.  The  rigid  rule  of  the  Revised  Statutes  (2  R.  S., 
92,  §§  54,  55)  is  thus  relaxed.  Under  the  present 
law,  in  a  case  of  an  accounting  where  no  opposition 
was  interposed,  it  would  be  incumbent  on  the  Surro- 
gate, in  case  of  lost  vouchers,  to  exclude  the  testi- 
mony of  the  executor  as  to  the  alleged  payments.  The 
rule  is  stringent,  that  beneficiaries  may  be  protected 
from  possible  dishonesty  of  those  acting  in  fiduciary 
capacities.  So,  his  oath  would  be  excluded,  in  case 
of  a  contest,  on  objection  made,  to  sustain  the  letter 
as  well  as  the  policy  of  the  statute.  But,  where  the 
contesting  party  himself  calls  and  examines  the  exec- 
utor as  to  such  payments,  a  different  question  arises. 
Is  he  not  bound  by  his  own  act?  It  is  very  well  set- 
tled that  a  party  may  waive  a  statutory,  and  even  a 
constitutional,  provision  made  for  his  benefit,  and  after 
doing  so,  he  cannot  afterward  ask  for  its  protection 
(Lee  V.  Tillotson,  24  Wend.,  337 ;  Embury  v.  Conner, 
3  N.  F.,  511 ;  Matter  of  Cooper,  93  N.  F.,  507). 

Hence,  the  evidence  of  the  executor,  concerning 
payments  made  by  him  where  he  took  vouchers,  which 
are  lost,  is  binding  upon  the  contestants.  This  rule 
will  also  apply  to  the  case  of  imperfect  vouchers,  which 
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are  rendered  perfect  by  the  oral  testimony  of  the  ex- 
ecutor elicited  by  the  contestants.         »         »         ♦ 

On  the  foreclosure  sale  of  the  Mackey  mortgage, 
the  executor  is  undoubtedly  correct  in  charging  him- 
self with  the  amount  received  by  him,  after  deducting 
the  cost  of  foreclosure.  If  he  were  to  be  charged  with 
the  $1,800,  for  which  the  property  was  sold,  he  would 
be  entitled  to  credit  for  the  amoimt  of  the  costs  and 
expenses  of  the  sale. 

So  far  as  the  items  of  the  account  are  concerned, 
they  are  allowed  with  the  above  exceptions.  Under 
the  circumstances,  the  executor  does  not  appear  to  be 
fairly  liable  for  any  more  interest  than  he  has  charged 
himself  with. 

But  there  is  another,  and  a  serious,  matter  to  the 
parties  concerned,  if  allegations  made  by  counsel,  are 
correct.  The  testator  by  his  will,  directed  a  sale  of 
all  his  real  estate,  at  such  time  and  in  such  lots  as 
would  be  to  the  best  advantage,  and  that  the  executor 
invest  the  proceeds  to  the  best  advantage,  and  that  the 
interest  arising  therefrom,  with  as  much  of  the  princi- 
pal as  should  be  needed,  should  be  applied  by  him  to 
the  support  of  his  wife  and  children,  until  the  latter 
should  become  of  age,  and  then  divide  what  should 
remain,  if  his  wife  continued  unmarried,  equally  be- 
tween her  and  their  two  children,  and  if  she  married, 
it  was  to  be  divided  equally  between  the  children.  In 
1869,  the  executor  sold  to  Mary  Mackey,  wife  of 
David  Mackey  one  parcel  of  real  estate  for  $3,500,  of 
which  $2,000  was  paid  in  cash,  and  a  mortgage  was 
given  for  the  balance.  The  executor  erected  a  small 
dwelling-house  on  another  parcel  of  land  of  some  five 
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or  six  acres,  of  which  the  testator  died  seized,  at  a 
cost  of  about  $1,400,  which  he  paid  out  of  the  said 
sum  of  $2,000,  part  of  the  proceeds  of  sale  of  the  par- 
cel sold  to  Mrs.  Mackey.  The  widow  and  children 
lived  iij  the  new  house  for  a  year  or  two,  when  they 
left  it,  and  it  was  rented  to  parties  from  whom  little 
rent  was  realized. 

Ultimately,  these  few  acres,  it  is  alleged,  were  sold, 
presumably  by  the  executor,  on  which  he  had  erected 
the  house,  for  $800, — thus  causing  a  loss  to  the  estate 
of  $600,  besides  the  value  of  the  land.  Of  that  value 
there  is  no  evidence.  Taking  into  consideration  the 
facts  that  only  one  acre  of  it  was  cleared  land,  the 
rest  being  wooded,  producing  but  scanty  crops  of  any 
kind,  scarcely  yielding  enough  to  pay  for  the  labor, 
and  situated  in  the  town  of  Stony  Point,  among  the 
foot-hills  of  the  Dunderberg,  it  could  have  had  but  a 
small  market  value  without  the  new  dwelling-house. 
Still  it  must  have  had  some  value — say  $50.  This 
would  make  the  whole  loss  to  the  estate  $650.  As 
the  erection  of  the  house  was  not  authorized  by  the 
will,  the  executor  is  liable  for  this  loss,  if  the  allega- 
tions in  regard  to  the  sale  be  true.  If  they  are  not, 
then  it  would  seem  that  the  land  still  belongs  to  the 
estate  as  legal  assets,  as  the  will  directed  the  executor 
to  sell  it,  and  thereby  operated  an  equitable  conver- 
sion. 

If,  however,  it  were  sold  and  conveyed  by  the  wid- 
ow and  children,  or  child,  after  the  latter  became  of 
age,  it  indicated  clearly  that  they  elected  to  reconvert 
it  into  land.  As  no  one  interested  in  the  estate  could 
be  affected  by  such  election,  other  than  themselves, 
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they  had  an  undoubted  right  to  make  it  (2  Jarm.  on 
Wills,  5th  Am.  ed.,  188 ;  Prentice  v.  Janssen,  79  J^. 
Y.y  478).  And  their  deed  would  convey  a  good  title. 
But  in  thus  electing  to  take  the  land  with  the  house 
upon  it  instead  of  the  proceeds  of  its  sale,  and  selling 
it  themselves,  they  sanctioned  and  ratified  the  act  of 
the  executor  in  erecting  the  house,  and  cannot,  there- 
fore, seek  to  hold  him  liable  for  any  loss  consequent 
upon  a  violation  of  duty  in  that  regard. 

The  facts,  relating  to  the  sale  of  the  last  parcel  of 
land,  are  not  disclosed  with  sufficient  distinctness  to 
warrant  any  decision  other  than  alternative.  The  prin- 
ciples above  enumerated  may  be  applied,  in  either  case, 
to  the  actually  existing  facts,  and  which  must  be  well 
known  to  the  parties. 

The  executor  appears  to  have  acted  in  good  faith 
throughout,  and  no  valid  reason  is  discovered  to  war- 
rant the  witholding  of  his  commissions.  Both  parties 
are  entitled  to  costs  out  of  the  fund,  if  any  remain 
after  the  deduction  of  the  commissions. 

Decree  accordingly. 


Westchesteb  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — January,  1888. 

Matter  op  Ruber. 

In  the  matter  of  the  application  for  probate  of  the  will 
of  Charles  Ruser,  deceased. 

A  lost  will  cannot  b^  admitted  to  probate  npon  a  stipulation  of  counsel 
agreeing  as  to  its  contents,  though  due  execution  be  established. 
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Under  Code  Civ.  Pro.,  §§  1865,  2621,— requiring  the  provisions  of  a  lost  or 
destroyed  will  to  be  **  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses,"— each  of  the  witnesses  must  be  able  to  testify  to 
all  of  the  disposing  parts  of  the  will ;  it  does  not  suffice  to  prove  some 
provisions  by  two  or  more  witnesses  and  the  remainder  by  others. 

The  evidence  of  a  witness  who  is  shown  not  to  have  read  the  entire  will,  or 
otherwise  to  know  all  its  contents,  is  valueless. 

■  This  was  an  application  made  hy  Wilhelmina  Abel, 
widow  of  Charles  Ruser,  deceased,  who  had  since  re- 
married, to  prove  the  will  of  the  deceased,  which  was 
lost.  The  alleged  testator  died  about  1876.  The  sub- 
scribing witnesses  testified  to  its  due  execution,  and 
the  evidence  showed  that  it  was  in  existence  at  the 
time  of  his  death,  and  was  since  lost. 

P.  L.  McClellan,  Esq.,  drew  the  will,  which  was  a 
short  one,  but  he  could  not  remember  the  contents, 
further  than  that  the  whole  estate  was  given  to  the 
wife  absolutely,  or  for  life  with  remainder  to  his  chil- 
dren ;  he  could  not  say  which,  but  thought  it  was  ab- 
solutely. Louis  A.  Rich  testified  that  he  saw  the  will, 
but  did  not  read  the  whole  of  it.  These  questions 
were  put  to  him,  and  the  following  were  his  answers 
thereto :  "  Q.  State,  as  well  as  you  can,  the  substance 
of  this  will  ?  A.  I  don't  recollect.  Q.  You  can  state 
some  parts  of  it  which  you  saw  ?  A.  I  think  it  said 
he  left  the  property  to  his  wife,  or  something  to  that 
effect.  Q.  You  don't  know  the  full  contents  of  the 
will?  A.  No,  sir."  Jacob  Kaiser,  a  brother-in-law  of 
the  deceased,  testified  that  he  saw  the  will  after  Ru- 
ser's  death.  He  did  not  read  the  whole  of  it,  but  only 
so  far  as  to  see  that  the  estate  was  given  to  the  wife 
for  life.  William  L.  Hertzel  testified  that,  in  a  con- 
versation with  deceased  about  his  will,  the  deceased 
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said  he  had  left  all  his  property  to  his  wife  for  life, 
and  at  her  death  it  was  to  go  to  the  children. 

Josephs.  Wood, /or proponent. 

Charles  F.  Irwin, /or  Charles  Buaer,  next  qfkin. 

The  Surrogate. — ^This  court  has  power  to  admit  to 
probate  a  lost  or  destroyed  will,  but  it  cannot  exercise 
such  power  unless  "  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses,  a 
correct  copy  or  draft  being  equivalent  to  one  witness" 
(Code,  §§  1865,  2621).  In  this  case,  the  execution  of 
the  will,  and  its  existence  since  the  death  of  the  al- 
leged testator,  have  been  sufficiently  established,  and 
the  only  question  for  consideration  is,  whether  the 
contents  have  been  proven  in  such  a  manner  as  to  sat- 
isfy the  requirements  of  the  statute.  That  the  rule  is 
strict  and  technical  furnishes  no  reason  for  relaxing 
it.  It  was  enacted  for  a  wise  purpose.  If  it  may  be 
departed  from  at  all,  it  would  throw  open  the  door  to 
much  abuse  and  lead  to  great  injustice  in  many  cases. 

Where  no  correct  copy  or  draft,  duly  verified  to  be 
such,  is  produced,  then  the  provisions  of  the  will  must 
be  clearly  and  distinctly  proven  by  each  of  two  or 
more  credible  witnesses.  It  will  not  suffice  to  prove 
one  provision  by  two  or  more  witnesses,  and  another 
provision,  in  the  same  way,  by  others ;  but  each  of  the 
witnesses  must  be  able  to  testify  to  all  of  the  dispos- 
ing parts  of  the  will.  Nor  can  the  proven  declara- 
tion of  its  contents  by  the  testator  be  regarded  as  of  any 
weight  in  establishing  the  will.  It  was  so  held  in  the 
case  of  CoUyer  v.  Collyer  (4  Dem.^  53). 
Vol.  v.— 3 
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None  of  the  witnesses,  who  saw  the  will  in  this  in- 
stance, are  able  to  state  clearly  and  distinctly  its  pro- 
visions. Mr.  McClellan,  a  careful  lawyer,  who  drew 
the  will,  says  it  either  gave  the  whole  estate  to  the 
wife  absolutely,  or  it  gave  it  to  her  for  life  with  re- 
mainder to  his  children,  he  cannot  say  which,  but,  he 
thinks,  the  former.  This  lacks  the  elements  of  clear- 
ness and  distinctness  which  the  statute  exacts,  and, 
therefore,  he  will  not  answer  the  purpose  of  one  of  the 
two  requisite  witnesses.  Two  other  witnesses,  who 
saw  the  will,  testified  that  they  did  not  read  the  whole 
of  it.  One  says  he  read  far  enough  to  see  that  the 
deceased  left  the  property  to  his  wife,  or  something 
to  that  effect,  while  the  other  says  he  read  it  only  so 
far  as  to  see  that  the  estate  was  given  to  the  wife  for 
life. 

Aside  from  any  consideration  of  the  statute,  it  would 
be  impossible,  from  this  testimony,  to  determine  with 
any  degree  of  accuracy,  what  were  the  provisions  of  the 
will ;  whether  it  gave  the  estate  to  the  widow  abso- 
lutely, or  for  life  or  widowhood,  and  then  to  the  chil- 
dren in  equal  shares.  But  as  neither  of  these  witnesses 
read  the  whole  will,  or  otherwise  knew  all  its  provis- 
ions, their  testimony  is  of  no  appreciable  value ;  and  as 
the  statute  does  not  provide  that  the  declarations  of 
the  testator  shall  be  received  as  an  element  in  the  evi- 
dence necessary,  or  competent,  to  establish  a  lost  will, 
such  evidence  must  be  disregarded. 

A  stipulation,  signed  by  counsel  for  the  respective 
parties,  is  presented,  by  which,  among  other  things,  it 
was  agreed  that  all  of  the  estate  was  devised  and  be- 
queathed to  the  widow  for  life,  with  remainder  to  his 
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children.  In  regard  to  this,  it  is  sufficient  to  say  that 
a  lost  will  cannot  be  admitted  to  probate  upon  the 
agreement  of  counsel.  If  it  could,  then,  by  a  like 
agreement,  an  existing  will  could  be  so  admitted  with- 
out the  examination  of  any  witnesses  whatever.  This 
court  must  be  controlled,  in  its  action,  by  the  evidence 
the  statute  requires. 

For  these  reasons,  probate  of  th&  alleged  will  is 
refused. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Subrogate.— February,  1888. 

Todd  v.  Dibble. 

In  the  matter  of  the  probate  of  the  will  of  Mary  Mas- 
terton,  deceased. 

The  interest  which  will  render  a  person  incompetent  to  Vbe  examined  as  a 
witness  ''  (ander  the  rule  established  by  Code  Civ.  Pro.,  §  829),  as  to 
conversations  with  the  decedent,  upon  an  application  for  the  probate 
of  a  will,  must  be  a  present,  certain  and  vested  one;  an  interest  uncer- 
tain, remote  or  contingent  is  not  a  ground  of  exclusion. 

Hobart  v.  Hobart,  62  N,  F.,  80— followed. 

Upon  an  application  for  the  probate  of  a  will,  it  appeared  that  M.,  the  de- 
cedent, and  C.  were  two  unmarried  sisters  who  had  lived  for  years 
together,  owning  and  enjoying  certain  property  in  common.  The  al- 
leged will  dated  Angust,  1878,  gave  the  bulk  of  the  estate  to  C,  for 
life,  with  remainder  to  the  family  of  T.,  who  was  nominated  executor, 
and  was  one  of  the  subscribing  witnesses.  Subsequently  C,  being  the 
sole  hejr  and  next  of  kin  of  decedent,  apparently  ignorant  of  the  exis- 
tence of  the  will  of  M.,  obtained  letters  of  administration  upon  her 
estate,  sold  certain  of  the  real  property  affected,  and  died,  leaving  a 
will  whereby  she  bequeathed  $1,000  to  T.,  who  was  called  as  a  witness 
by  contestant,  and  asked  to  state  conversations,  had  by  him  with  M., 
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bearing  on  the  subject  In  controversy.    Upon  objection  that  T.  was 
disqualified  by  interest,  since  the  admission  of  M.'s  will  would,  in  effect, 
deprive  him  of  the  legacy  bequeathed  by  C, — 
Heldf  that  he  was  competent  to  answer. 


This  was  a  proceeding  to  prove  a  paper  propounded 
for  probate  as  the  last  will  and  testament  of  Mary 
Masterton,  bearing  date  August  9,  1878.  She  had  a 
sister,  Caroline  Masterton,  both  of  whom  were  maiden 
ladies  residing  at  Tarry  town  together,  and  owning  and 
enjoying  more  or  less  real  and  personal  estate  wholly, 
or  in  part,  in  common.  The  alleged  will  was  exe- 
cuted by  Mary  at  Albany  while  she  was  on  a  visit  to 
her  cousin,  Robert  F.  Todd,  and  his  family.  Other 
than  her  sister,  she  had  no  nearer  relatives  than 
cousins. 

She  died  at  Tarrytown  in  1883,  shortly  after  which 
event,  Caroline,  being  the  only  heir-at-law  and  next  of 
kin,  and  apparently  ignorant  of  the  existence  of  a  will, 
applied  for  and  obtained  letters  of  administration  of 
the  estate.  She  at  once  took  possession,  and  sold  and 
conveyed  some  of  the  real  estate,  all  of  which  proceed- 
ings were  known  to  Robert  F.  Todd,  the  person  who 
wrote  Mary's  will,  by  which  the  bulk  of  the  estate 
was  devised  and  bequeathed  to  Caroline  for  life,  with 
remainder  to  his  family,  and  in  which  he  was  named 
as  executor,  and  to  which  he  was  one  of  the  subscrib- 
ing witnesses.  Subsequently,  Caroline  made  an  al- 
leged will  disposing  of  her  whole  estate,  including  the 
portion  she  claimed  to  have  received  as  such  heir  and 
next  of  kin  of  Mary,  and  died  in  1887.  Shortly  there- 
after, Mary's  will  was  offered  for  probate,  whereupon 
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Caroline's  was  offered  with  a  like  view.     Objections 
were  filed  to  both,  and  testimony  taken. 

This  case  was  now  submitted,  while  the  other  one 
was  still  pending.  In  this  case  the  Rev.  John  A.  Todd, 
D.  D.,  who  was  named  as  a  legatee  in  Caroline's  will 
to  the  extent  of  $1,000,  was  called  as  a  witness  by  the 
contestant,  and,  among  other  things,  was  asked  to  state 
certain  conversations  he  had  had  with  Mary  bearing 
upon  the  subject  of  the  controversy.  This  was  ob- 
jected to,  on  the  ground  that  he  was  incompetent  by 
reason  of  interest  in  the  result,  under  §  829  of  the 
Code,  as  the  admission  of  Mary's  will  to  probate  would, 
in  effect,  deprive  him  of  the  legacy  given  him  by 
Caroline.  The  evidence  was  taken  subject  to  the 
objection. 

L.  T.  YAiXf  for  proponent 

Robert  F.  Todd,  and  J.  S.  Millabd,  for  Harriet  Dibble,  heir-at-law. 

The  Surrogate. — ^Although  it  may  have  little  bear- 
ing upon  the  final  result  of  this  case,  it  is  proper  that, 
in  the  outset,  the  objection  to  the  testimony  of  the 
Rev.  Doctor  Todd,  should  be  considered  and  disposed 
of.  It  seemed  to  be  conceded  that,  if  this  will  were  es- 
tablished, he  would  be  deprived  of  his  legacy  under 
Caroline's  will ;  but  the  latter  is  contested,  and  it  is 
yet  uncertain  whether  it  will  be  admitted  to  or  refused 
probate.  This  element  of  uncertainty  rendered  him 
competent  to  testify  to  Mary's  declarations.  To  ren- 
der him  incompetent,  his  interest  must  be  a  present, 
certain  and  vested  one,  and  not  an  interest  uncertain, 
remote,  or  contingent  (Hobart  v.  Hobart,  62  N.  Y.y 
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80).  The  objection  taken  is,  therefore,  overruled,  and 
the  testimony  is  received  as  taken.  Any  declarations 
made  by  Caroline,  in  the  absence  of  Mary,  must  be 
disregarded,  and  it  was  so  stated  during  the  progress 
of  the  case. 

It  is  not  proposed  here  to  enter  into  a  minute  ex- 
amination af  the  testimony  bearing  upon  the  merits  of 
the  case,  nor  to  pass  judgment  upon  the  amount  of 
faith  to  be  reposed  in  the  somewhat  remarkable  evi- 
dence given  by  the  proponent  himself.  In  spite  of 
the  mists  in  which  it  is  shrouded  by  his  testimony,  by 
the  aid  of  other  facts  it  seems  very  clear  that  the  will 
in  question  was  properly  executed  by  a  competent  tes- 
tatrix. By  some  of  her  letters  and  by  oral  evidence, 
it  appears  that  she  wished  the  fact  of  her  having  made 
a  will  to  be  kept  from  the  knowledge  of  her  sister. 
Her  subsequent  declarations  in  Caroline's  presence  of 
an  intention  to  make  a  will,  and  of  the  disposition  she 
would  make  of  certain  articles,  were  evidently  intend- 
ed to  confirm  her  sister  in  the  belief  that  none  had 
been  made.  It  is  unimportant,  perhaps,  to  know  what 
her  reasons  therefor  were,  nor  is  it  needful  to  specu- 
late upon  the  effect  a  contrary  course  might  have  had 
in  the  way  of  avoiding  litigation. 

The  usual  decree  admitting  the  will  to  probate  will 
be  entered,  with  costs  to  the  proponent  out  of  the 
fund. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — February,  1888. 

QuiN  V.  Hill. 

In  the  matter  of  the  estates  of  Frank  H.  W.  Quin 
and  Fanny  G.  Quin,  iiifants. 

A  parent,  as  natural  guardian  of  an  infant  beneficially  interested  under 
the  will  of  a  dect'tdent,  has  no  standing  to  apply  for  a  revocation  of  the 
executor's  letters, — it  being  requisite,  under  Code  Civ.  Pro.,  §  2(585,  that 
petitioner  should  be  '*  a  creditor  or  person  interested  in  the  estate." 

In  such  a  case,  while  the  natural  guai-dian  may  petition,  pursuant  to  Code 
Civ.  Pro.,  §  2846,  for  an  oi*der  directing  the  general  guardian  of  the 
property  of  the  infant  to  apply  the  same  to  the  support  and  education 
of  tlie  latter,  he  cannot  proceed  against  the  executors  to  such  an  end. 

Nor  will  a  Surrogate's  court  direct  the  general  guardian  to  pay  over  money, 
for  the  purposes  indicated,  to  the  natural  guardian, — the  latter  not 
being  amenable  to  the  court  for  the  proper  disposition  thereof. 

The  petition  of  Henry  W.  Quin,  Jr.,  the  father  of 
Frank  H.  W.  Quin  and  Fanny  G.  Quin,  infants,  set 
forth  that  an  order  was  made  by  this  court,  on  or 
about  September  27th,  1886,  by  which  the  Farmers 
Loan  &  Trust  Company,  the  guardian  of  the  estates 
of  said  infants  was  ordered  to  pay,  out  of  the  money 
in  its  possession  belonging  to  them,  to  Henry  W. 
Quin,  Jr.,  their  father,  the  sum  of  twelve  hundred 
dollars,  for  the  expenses  already  incurred  by  him  for 
their  support,  maintenance  and  education,  and  also 
the  sum  of  three  hundred  dollars,  quarterly,  from 
June  5th,  1886,  until  the  further  order  of  the  court ; 
that,  since  the  entry  of  said  order,  the  petitioner  had 
received  under  the  same,  seven  hundred  and  fifty  dol- 
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lars,  exclusive  of  said  twelve  hundred  dollars;  that 
said  Frank  was  now  in  his  sixteenth  year ;  that,  rely- 
ing upon  said  order,  the  petitioner,  one  year  ago  last 
fall,  sent  him  to  an  academy  in  Massachusetts,  and  had 
expended  large  sums  for  his  board  and  tuition ;  that, 
on  an  accounting  of  the  executors  of  the  will  of  John 
G.  Hill,  deceased,  under  which  these  infants  were 
beneficiaries,  a  decree  was  entered,  June  5th,  1885, 
by  which  the  total  net  amount  of  the  personal  estate 
was  ascertained  to  be  about  $160,000 ;  that  the  exec- 
utors could  have  placed  in  the  possession  of  said 
guardian  an  amount  sufficient  to  enable  it  to  pay  the 
moneys  mentioned  in  said  order;  and  prayed  that 
said  executors  and  said  guardian  be  cited  to  show 
cause  why  the  former  should  not  place  in  possession 
of  the  latter,  a  sum  of  money  sufficient  to  enable  the 
guardian  to  comply  with  the  terms  of  the  order,  and 
why  the  guardian  should  not  pay  the  same  to  the 
petitioner  for  the  purposes  therein  specified. 

To  this  petition,  on  the  return  of  the  citation,  the 
executors,  Edward  Petit  and  Frances  C.  Hill,  filed  an 
answer,  in  which  they  stated,  among  other  things,  that 
they  were  not  parties  to  the  proceeding  which  resulted 
in  the  order  of  September  27th,  1886,  and  did  not 
appear  therein ;  that  the  widow  of  decedent  (Frances 
C.  Hill)  was,  under  the  will,  entitled  to  an  annuity  of 
$5,000,  and  Margaret  E.  Weston  to  an  annuity  of 
$500,  both  payable  semiannually,  and  which  are,  by 
the  will,  made  the  first  charges  upon  the  estate,  and 
that  they  were  still  living;  that  moneys  have  been 
paid  by  the  executors  to,  or  on  account  of,  said  in- 
fants, and  they  have  been  so  paid  upwards  of  $800 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  FEBRUARY,  1888.   41 

QUIK  y.   HILL. 

more  than  they  were  entitled  to  receive  after  the 
preferred  annuities  of  the  widow  and  Mrs.  Weston 
were  paid ;  that  the  guardian  applied  to  this  court  in 
December,  1886,  for  an  order  directing  the  executors 
to  pay  over  to  it  a  moiety  of  the  residuary  estate, 
which  application  was  denied;  that  the  decree  on 
accounting  in  1885  was  appealed  from,  and  affirmed. 

Edwabd  F.  Bbowjs(,  for  petitioner 
T.  H.  Rodman, /<;r  exeeutars. 

The  Surrogate. — Of  course,  the  executors  are  not 
bound  by  the  order  of  September,  1886,  as  they  were, 
in  no  way,  parties  to  that  proceeding,  and  they  have 
a  right  to  require  the  principle  involved  in  it,  as  it  is 
sought  to  be  used  against  them  here,  to  be  considered 
afresh.  Probably  that  order  was  made  almost  as  a 
matter  of  course,  both  parties  being  willing  to  receive 
the  money,  the  one  through  the  other.  It  does  not 
appear  that,  at  that  time,  the  guardian,  as  such,  had 
any  funds.  This  court  had,  by  the  decree  on  the 
accounting,  in  June,  1885,  determined  that  the  annui- 
ties to  the  widow  and  to  Mrs.  Weston,  by  the  terms  of 
the  will,  had  a  preference  of  payment  out  of  income, 
and  that  the  executors  should  retain  and  invest  the 
whole  fund,  in  order  that  it  should  earn  sufficient  to 
meet  such  payments.  This  decree,  on  appeal  was 
affirmed.  When  the  order  of  September,  1886,  was 
made,  directing  the  executors  to  pay  certain  funds  to 
the  guardian,  the  provisions  of  that  decree  probably 
escaped  the   attention  of   the  court.     In  December, 
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1886,  an  application  was  made  by  the  Trust  Company 
for  an  order  directing  the  executors  to  set  apart  and 
transfer  to  the  Company,  as  guardian,  one  moiety  of 
the  residuary  estate  for  the  use  of  said  minors.  This 
application  was  denied.  The  present  application  seems 
to  involve,  to  a  certain  extent,  the  considerations 
which  induced  a  denial  of  that  motion.  Of  course,  if 
the  guardian  had  funds  in  hand,  there  would  be  no 
occasion  to  ask  this  court  to  direct  the  executors  to 
pay  them  moneys,  to  pay  the  petitioner. 

Doubtless,  the  father  of  these  minors  may,  under 
§  2846  of  the  Code,  apply  for  an  order  directing  the 
guardian  to  apply  the  income  or,  if  needful,  a  part  of 
the  principal  of  the  fund  to  their  education  and  sup- 
port, but  he  does  not  seem  to  be  empowered  to  pro- 
ceed against  the  executors,  to  any  such  end.  That 
duty  devolved  upon  the  guardian,  who  has  already 
as  is  seen,  made  an  effort  in  that  direction,  and  failed. 
Besides,  an  order  cannot  properly  be  made,  directing 
the  guardian  to  pay  over  money,  for  the  purposes  of 
education  and  support,  to  a  person  who  is  in  no  way 
amenable  to  this  court  for  its  application.  Substan- 
tially, this  question  was  determined  in  the  case  of 
Houghton  v.  Watson  (1  Dem.,  299).  The  proper 
order,  where  it  appears  to  be  advisable  that  moneys 
should  be  applied  to  such  purposes,  would  be  one 
directing  the  guardian  so  to  apply  them.  The  re- 
sponsibility would  then  be  placed  upon  one  who  would 
be  answerable  here  for  the  faithful  performance  of  the 
duty.  If  it  saw  fit  to  hand  the  money  to  the  father  to 
be  applied,  and  it  were  misappropriated  by  him,  the 
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guardian  would  be  liable.     These  reasons  require  that 
the  present  application  be  denied. 

If  it  were  necessary  to  consider  the  matter  on  its 
merits,  it  would  also  fail.  The  statements  submitted 
show  that  the  present  net  income  is  insufficient  to  pay 
the  annuities,  which  have  a  preference. 


SuBSEQUEKTLT,  the  same  petitioner,  as  guardian  of 
the  persons  of  the  minors,  presented  a  petition  pray- 
ing for  a  citation  to  the  executor  to  show  cause,  for 
reasons  assigned,  why  they  should  not  be  removed. 
As  it  is  understood,  he  is  only  the  natural  guardian. 
According  to  §  2685  of  the  Code,  such  application  can 
be  made  only  by  a  person  interested  in  the  estate. 
He  has  no  such  interest,  and  his  prayer  must,  there- 
fore, be  denied. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — March,  1888. 

Matter*  OF  Beebe. 

In  the  matter  of  the  probate  of  the  will  of  Sarah  J. 
Beebe,  deceased. 

It  seems  to  be  no  ground  for  rejecting  an  alleged  will,  that  its  provisiooB 

are  obscure  and  difficult  of  interpretation. 
The  i>aper  propounded  as  decedent's  will  was,  substantially,  as  follows: 

"After  my  mother's  death,  my  cousin,  S.,  is  my  heir.    This  writing  is 

instead  of  a  formal  will  which  I  intend  to  make.    M.  B.  executrix." 
**  Witnesses :  [Signature] 

M.  B. 

M.  J.  B."  Pate.] 
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Heldf  that  on  due  proof  of  the  factum^  including  the  declaration  of  the 
testamentary  character  of  the  document,  the  petition  for  probate  nikast 
be  granted. 

Ash  V.  Ash,  10  Jur.y  N.  8,,  142— distinguished. 

A  PAPER  writing,  of  which  the  following  is  a  copy, 
was  propounded  for  probate  by  Mary  Berwick,  the 
executrix  therein  named :  to  wit : 

"After  my  mother's  death,  my  cousin,  SalUe  B. 
Williams,  of  1501,  North  10th  St.,  Philadelphia,  Penn., 
is  my  heir.  This  writing  is  instead  of  a  formal  will 
which  I  intend  to  make.     Mary  Berwick  executrix." 

"  Witnesses :  Sarah  J.  Beebe  " 

"Mary  Berwick" 

"M.  J.  Berwick,"  "  Yonkers,  N.  Y.,  July  13th,  1886." 

On  the  return  day  of  the  citation,  the  witnesses 
were  not  present,  but  the  question  was  raised,  as  to 
whether  the  paper  propounded,  was,  on  its  face,  a  will. 
Mrs.  Beebe,  the  mother  of  the  deceased,  was  her  only 
heir  and  next  of  kin. 

J.  W.  Alexandeb,  for  proponent. 
R.  E.  Prime,  for  the  mother. 

The  Surrogate. — ^Assuming  that  the  subscribing 
witnesses  can  testify  to  the  observance  of  the  statu- 
tory requirements  essential  to  the  valid  execution  of 
a  will,  among  which  is  a  declaration  by  her  that  it  was 
her  last  will  and  testament,  then,  I  think,  it  must  be 
regarded  as  such.  The  paper  itself  is  exceedingly 
informal,  which  she  knew,  and  declared  her  intention 
to  make  a  "formal"  one,  which  intention  seems  not 
to  have  been  carried  into  effect.  She  does  not  state 
that  she  intended  to  make  any  different  disposition  of 
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her  estate.  This  is  unlike  the  case  of  Ash  v.  Ash  (10 
e/wr.,  iV.  S.J  142),  where  the  testator  said  in  his  will : 
"I  propose  to  give  the  residue  by  codicil,  or  otherwise 
to  let  it  devolve  as  if  I  had  died  intestate,"  and  he  left 
no  codicil.  He  was  held  not  to  have  disposed  of  the 
residue. 

It  is  no  ground  for  rejecting  a  will,  that  its  pro- 
visions are  obscure  and  difficult  of  interpretation. 
But  such  obscurity  and  difficulty  do  not  seem  to  arise 
here ;  for,  where  a  man  devises  lands  to  his  heir,  after 
the  death  of  his  wife,  though  no  estate  is  given  to  the 
wife  in  express  terms,  she  shall  have  an  estate  for 
life  by  implication  (1  Vent.y  376).  Probably,  had  the 
deceased  made  a  formal  will,  she  would  have  given 
her  whole  estate  to  her  mother  for  life,  with  re- 
mainder to  her  cousin.  This  paper  seems  to  have 
been  drawn  and  executed  provisionally,  to  stand  as 
her  will  in  case  she  failed,  from  any  cause,  to  reduce 
it  to  what  she  regarded  as  more  formal  in  its  charac- 
ter. This  she  did  not  do,  and,  therefore,  on  proper 
proof  of  due  execution  being  produced,  it  must  be 
admitted  to  probate  as  her  last  will  and  testament. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — March,  1888. 

Smith  t;.  Coup. 

In  the  matter  of  the  estate  of  Isaac  B.  Smith,  de- 
ceased. 

A  Surrogate's  court  will  deny  a  petition  asking  for  a  sale  of  all  of  a  dece- 
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dent's  real  property  for  the  payment  of  debts,  where  any  portion  of  that 
property  is,  by  the  will,  expressly  charged  therewith. 

The  executrix  of  decedent's  wQI  having  presented  a  petition,  under  Code 
Civ.  Pro.,  §  2749,  praying  for  a  decree  directing  the  disposition  of  the 
real  property  for  the  payment  of  debts,  it  appeared  that  the  disposing 
portion  of  the  will  commenced  as  follows:  '*  After  all  my  just  debts 
are  paid; "  and  then  devised  all  of  decedent's  real  property  in  snoes- 
sive  clauses,  to  designated  persons. — 

Held,  that  the  real  property  was  "  devised,  expressly  charged  with  the  pay- 
ment of  debts  "  (Code,  ubi  supra),  and  that  the  court  was,  by  the  stat- 
ute deprived  of  jurisdiction  to  entertain  the  application. 

The  judicial  rule  governing  the  order  of  application  of  a  decedent's  assets, 
to  the  payment  of  debts — declared. 

Matter  of  Rosenfield,  5  Dem.,  251 ;  Matter  of  Fox,  52  N,  F.,  5dO— followed. 


In  January,  1887,  the  will  of  Isaac  B.  Smith,  late  of 
Yonkers,  was  admitted  to  probate.  The  first  dispos- 
ing part  of  the  will  commenced  as  follows :  "  After  all 
my  just  debts  are  paid ; "  he  then  devised  certain 
specific  real  estate  to  his  daughter,  Nellie  R.  Smith, 
"  subject,  however,  to  the  condition  that  she  do  fully 
pay  and  discharge  all  my  funeral  expenses,  and  also 
pay  to  my  daughter,  Kate  A.  Coup,  the  sum  of  fifty 
(50)  dollars,  all  such  payments  to  be  made  within  sixty 
days  after  my  decease."  He  next  devised  to  his  wife, 
Sarah  C.  Smith,  for  life  or  widowhood,  certain  other 
specific  real  estate,  with  remainder  to  Mrs.  Coup.  He 
then  devised  and  bequeathed  the  residue  of  his  estate, 
real  and  personal,  to  his  said  wife  absolutely,  which 
provisions  for  his  wife  were  declared  to  be  in  lieu  of 
dower. 

Recently,  the  executrix  filed  a  petition,  with  a  view 
to  the  sale  of  all  of  the  lands  devised,  for  the  payment 
of  the  testator  s  debts,  in  which  it  was  alleged  that 
there  was  not  sufficient  personal  estate  to  pay  the 
same,  and  that  they  were  not  a  lien  or  charge  upon 
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the  real  estate.  The  contestant,  however,  claimed 
that  the  real  estate  is,  by  the  terms  of  the  will,  charged 
with  the  payment  thereof. 

B.  E.  Pbimb,  for  petitioner. 
James  M.  Hunt, /or  contestant 

The  Surrogate. — Of  course,  if  the  debts  be  a  charge 
upon  the  real  estate  of  the  testator,  this  court  has  no 
jurisdiction  to  order  a  sale  for  their  payment.  That 
duty  will  devolve  upon  another  court.  The  general 
rule  is,  that  a  deceased  person's  estate  is  to  be  applied 
to  the  payment  of  his  debts,  in  the  following  order : 
1st.  The  general  personal  estate ;  2d.  Estates  specific- 
ally devised  for  the  payment  of  debts ;  3d.  Estates  de- 
scended; 4th.  Estates  specifically  devised,  though 
charged  generally  with  the  payment  of  debts.  Atid 
it  requires  express  words,  or  the  clear  intent  of  the 
testator,  to  disturb  this  order  (Livingston  v.  Newkirk, 
3  Johns.  Chy  312 ;  Livingston  v.  Livingston,  id.,  148). 

But  the  personal  estate  must  be  first  resorted  to, 
even  where  the  real  estate  is  so  charged ;  and  even 
where  the  testator  gives  his  personal  estate,  he  is  sup- 
posed to  give  it  subject  to  the  payment  of  his  debts, 
that  being  the  first  fund  available  for  the  purpose ; 
and  when  he  charges  his  real  estate  with  the  payment 
of  his  debts,  he  is  supposed  so  to  charge  it  with  the 
payment  of  such  debts  as  may  remain  after  his  per- 
sonal estate  is  exhausted.  There  is,  however,  nothing 
in  the  will,  in  this  case,  to  show  that  the  testator  in- 
tended to  exonerate  the  personal  estate  from  such  pay- 
ment. 
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It  is  immaterial  to  inquire  here,  whether  the  charge 
of  the  debts  upon  the  realty,  if  there  be  such  charge, 
is  upon  specific  portions,  or  upon  the  whole,  as  the 
fact  that  they  are  charged  upon  any  portion  of  it,  will 
deprive  this  court  of  jurisdiction  to  entertain  the  appli- 
cation. 

There  can  be  no  doubt  that  the  testator  did  charge 
his  debts  upon  real  estate.  It  has  been  frequently 
and  uniformly  held  that  the  devises,  following  the 
words :  "  After  all  my  debts  are  paid,"  clearly  indi- 
cate an  intention  to  make  the  lands  devised  subject 
to  the  debts.  It  is  sufficient  to  cite  2  Jarm.  on  Wills 
(5th  Am.  ed.),  535,  536 ;  Matter  of  will  of  Fox  (52  iV^. 
r.,  530) ;  Matter  of  Rosenfield  (5  Dem.,  251). 

Petition  dismissed. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — March,  1888. 

Matter  op  Tyler. 

In  the  matter  of  the  estate  of  Maria  Tyler,  deceased. 

In  selecting  a  person  to  act  as  administrator,  with  the  will  of  a  decedent 
annexed,  the  provisions  of  2  R,  S.,  75,  §  33,— which  prefers  the  guar- 
dian of  a  minor,  entitled,  to  ''  creditors  and  other  persons," — are  to  be 
regarded,  in  connection  with  Code  Civ.  Pro.,  §  2043. 

Therefore,  the  general  guardian  of  an  infant  sole  residuary  legatee,  "  bein^ 
in  ali  respects  competent,*'  is  absolutely  entitled  to  letters  of  adminis- 
tration, c.  L  a.,  where  the  person  nominated  executor  is  dead. 

The  petition  showed  that,  in  February,  1886,  no 
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will  of  Mrs.  Tyler  having  been  found,  letters  of  ad- 
ministration on  her  estate  were  duly  granted  to  Mon- 
mouth G.  Hart,  the  present  petitioner;  that,  on 
January  20th,  1888,  a  will  of  decedent  was  found,  the 
executors  named  in  which  were  dead,  and  which  will 
had  been  duly  admitted  to  probate,  and  the  letters  of 
administration  revoked ;  that  the  petitioner  was  now 
the  general  guardian  of  Carrie  E.  Tyler,  an  infant, 
who  was  the  sole  residuary  legatee  under  the  will; 
that  the  general  legatees  were  William  Henry  Davids, 
who  resided  in  the  State  of  Nevada,  and  Warren 
Davids,  who  resided  in  Brooklyn,  N.  Y.,  and  who  had 
duly  renoimced  his  right  to  letters  of  administration 
with  the  will  annexed.  The  prayer  of  the  petition 
was  that  such  letters  be  granted  to  him,  or  to  such 
person  as  the  Surrogate  might  appoint,  or  that  all 
persons  having  a  prior  right,  who  have  not  renounced, 
be  cited  to  show  cause  why  letters  should  not  be 
granted  to  him. 

Wm.  a.  Woodworth, /or  petitioner. 

The  Surrogate. — ^Among  other  things,  §  2643  of 
the  Code  provides  that  letters  of  administration  with 
the  will  annexed  must  be  issued,  upon  the  application 
of  a  creditor  or  person  interested  in  the  estate,  as 
follows :  1st,  to  one  or  more  of  the  residuary  legatees, 
who  are  qualified  to  act  as  administrators ;  and  2d,  if 
there  is  no  such  residuary  legatee,  or  none  who  will 
accept,  then  to  one  or  more  of  the  principal  or  specific 
legatees  so  qualified.  After  other  provisions,  not 
material  here,  the  section  finally  authorizes  the  Sur- 
Vol.  VI. — 1 
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rogate  to  issue  such  letters  to  any  proper  person  des- 
ignated by  him. 

By  2  R.  S.,  74,  §  27,  as  amended  in  1867  (Chap. 
782),  it  is  provided  that,  if  any  of  the  persons  entitled 
to  administer  in  a  case  of  intestacy  be  minors,  ad- 
ministration may  be  granted  to  their  guardians.  It  has 
been  held  that  a  mere  executor  is  "a  person  inter- 
ested in  the  estate"  of  his  testator,  and  it  seems  to 
follow  that  the  general  guardian  of  a  minor  legatee 
would,  as  such,  be  interested  in  the  estate  from  which 
the  legacy  is  derived.  Hence,  he  may  petition  for  the 
issuance  of  letters  of  administration  with  the  will 
annexed.  Section  33  of  2  R.  S.,  75,  provides  that, 
where  any  person  who  would  otherwise  be  entitled  to 
letters  of  administration  as  next  of  kin,  or  to  letters  of 
administration  with  the  will  annexed  as  residuary  or 
specific  legatee,  shall  be  a  minor,  such  letters  shall  be 
granted  to  his  guardian,  being  in  all  respects  compe- 
tent, in  preference  to  creditors  or  other  persons. 
This  section  is  unrepealed,  and  therefore  settles  the 
question  here  presented,  as  to  whether  the  letters,  in 
this  case,  can  be  issued  to  the  guardian,  as  such. 

There  would  have  been  no  doubt  on  this  subject, 
were  it  not  for  the  habit  which  obtains  of  regarding 
the  Code  as  a  new  dispensation,  and  as  furnishing  the 
only  rule  for  guidance.  It  will  be  seen  that  §  2643 
of  the  Code  is  substantially  the  same  as  2  R.  S.,  71, 
§  14,  which  it  supersedes.  The  latter  declares  that 
letters  of  administration  with  the  will  annexed  shall 
be  issued  "in  the  same  manner  and  under  the  like 
regulations  and  restrictions  as  letters  of  administrar 
iion  in  case  of  intestacy."     The   former  says  such 
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letters  ehall  be  issued  to  "one  or  more  residuary- 
legatees,  who  are  qualified  to  act  as  administrators." 
Both  exclude  minors.  Section  32  of  the  R.  S.  declares 
a  person  under  the  age  of  twenty-one  years  incom- 
petent to  act,  and  then  we  come  to  §  33,  above  quoted, 
which,  being  in  force,  applies  as  well  in  this  case  as 
under  the  former  practice. 

The  petitioner,  being  the  guardian  of  the  sole  resid- 
uary legatee,  is  qualified  to  act,  and  as  no  person  has 
a  prior  or  equal  right  to  the  letters  which  he  is 
entitled  to  receive,  no  citation  need  be  issued. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — ^April,  1888. 

Matter  of  Bowne. 

In  the  matter  of  the  estate  of  Elias  C.  Bowne,  de- 
ceased. 

A  decree  of  a  Surrogate's  conrt,  admitting  or  rejecting  a  will  presented  for 
probate,  is  "  a  jadgmeiit,"  within  the  meaning  of  Ck)de  Civ.  Pro.,  §  721, 
which  is  made  applicable  to  such  a  court  by  id.,  §  2538,  and  protects  a 
"judgment  of  a  court  of  record  "  from  impairment,  by  reason  of  the 
appearance,  by  attorney,  of  an  infant  party,  if  the  judgment  be  in  his 
favor.  But  where  the  will  is  admitted,  the  decree  cannot  be  said  to  be 
iu  favor  of  an  infant  contestant. 

The  parent  of  an  infant  party  to  a  special  proceeding  in  a  Surrogate's  court 
has  no  authority,  In  his  capacity  as  guardian  in  socage  or  by  nature,  to 
appear  as  guardian  ad  litem  for  his  ward. 

Seren  years  after  decedent's  will  was  admitted  to  probate,  application 
was  made  for  an  order,  to  be  entered,  nunc  pro  tunc^  appointing  a 
guardian  ad  litem  of  an  infant  contestant,  in  the  special  proceeding 
instituted  to  procure  probate. — 
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Beld,  that  the  conrt  was  without  jurisdiction  to  grant  the  order  sought;  the 
application  for  which  was  an  attempt  to  forestall  the  infant's  right,  on 
attaining  majority,  to  move  to  vacate  the  decree  on  account  of  the 
failure  to  procure  an  appointment  of  such  a  guardian  in  due  course. 

This  was  an  application  for  an  order  for  the  appoint- 
ment of  a  special  guardian  for  an  infant,  in  proceed- 
ings to  prove  a  will,  to  be  entered  nunc  pro  tunCy  as 
of  May  25th,  1881.  From  the  affidavit  presented,  it 
appeared  that  Elias  C.  Bowne,  deceased,  left,  among 
his  heirs-at-law,  some  infant  children;  that,  on  the 
proceeding  to  prove  his  will,  in  May,  1881,  the  infants 
were  duly  cited ;  that,  on  the  return  of  the  citation, 
Mary  Dusenbury,  the  mother  and  guardian  in  socage 
of  said  infants,  appeared  in  person  and  by  Charles  H. 
Ostrander,  Esq.,  her  attorney,  and  contested  said  will ; 
that,  as  counsel  for  proponent  then  supposed,  said  atr 
torney  had  been  appointed  the  special  guardian  for 
said  minors ;  that  said  Ostrander  claimed,  on  said  pro- 
bate, to  appear  for  said  minors  and  also  for  Mary  Du- 
senbury, their  general  guardian.  It  also  appeared 
that  she  was  not  then  such  general  guardian,  but  was 
appointed  as  such  at  some  period  subsequent  to  the 
admission  of  the  contested  will  to  probate. 

Odlb  Closb, /or  the  application : 

Cited  Code  Civ.  Pro.,  §§  721,  722,  723  and  2538 ; 
Matter  of  Becker  (28  Hurij  207) ;  Jenkins  v.  Young 
(43  id.,  194). 

The  Surrogate. — ^The  question  presented,  is  not 
one  addressed  to  the  discretion  of  the  court,  but  relates 
to  its  jurisdiction  to  grant  the  order  sought.     It  will 
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be  seen,  by  reference  to  §  2638  of  the  Code,  that 
§1  721,  etc.,  are  made  applicable  to  Surrogates'  courts, 
so  that  the  power  granted  by  those  sections  may  be 
exercised  here,  but  only  when  the  case  is  brought 
within  their  provisions.  Doubtless,  it  was  irregular 
to  proceed  to  prove  the  will  and  admit  it  to  probate 
without  having,  on  the  return  day  of  the  citation,  ap- 
pointed a  special  guardian  for  the  minors.  The  moth- 
er, as  guardian  in  socage,  by  nature,  or  otherwise, 
could  not,  except  as  general  guardian,  appear  for 
them  ;  and  she  was  not  then  their  general  guardian ; 
nor  could  the  attorney  appear  for  them.  It  is  true, 
the  failure  to  appoint  a  special  guardian  did  not  ren- 
der the  proceeding  void,  but  voidable  only  by  the 
minors  on  attaining  their  majority ;  as  is  abundantly 
shown  by  the  cases  in  Hun^  cited  by  the  learned  coun- 
sel. I  cannot  see  that  they  affect  the  question  here 
presented. 

It  is  expressly  provided  by  subd.  7  of  §  721,  that 
no  judgment  of  a  court  of  record  shall  be  impaired  or 
affected  by  reason  of  the  appearance,  by  attorney,  of 
an  infant  party,  if  the  judgment  is  in  his  favor.  A. 
decree  on  probate  must  be  treated  as  a  judgment, 
within  the  spirit  and  meaning  of  the  act.  Hence  it 
would  appear  that,  as  the  decree  was  against  the  in- 
fants as  contestants  of  the  will,  it  certainly  cannot  be 
regarded  as  being  in  their  favor;  and,  therefore,  to 
make  the  order  sought  would  be  violating  the  provis- 
ions of  the  act.  Without  the  statutory  power  confer- 
red thereby,  this  court,  not  being  a  court  of  general 
jurisdiction,  would  be  able  to  correct  but  few  of  the 
defects  and  imperfections  therein  mentioned. 
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This  minor,  for  it  is  understood  that  all  but  one  of 
them  are  now  over  twenty-one,  will  have  a  right,  when 
of  age,  to  seek  to  avoid  the  decree  because  of  the 
omission  to  appoint  a  special  guardian.  It  is  an  existr 
ing  right,  but  cannot  yet  be  exercised.  Can  this  court 
deprive  her  of  that  right,  by  making  the  order  sought  ? 
Clearly  not.  No  provision  of  the  common-law  or  of 
the  Code  can  be  found,  warranting  us  to  proceed  to 
such  an  extent. 

Application  denied. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Subrogate. — ^April,  1888. 

Matter  op  Dbpbw. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Thomas  Nelson,  as  executor  of  the  will  of 
Charles  A.  G.  Depew,  deceased. 

Where  two  or  more  persons  are  nominated  executors  in  a  will,  and  one  of 
them,  alone,  qualifies,  receives  full  commissions  as  executor,  and 
dies, — and  thereafter  another  of  the  nominees,  receives  letters  and 
acts,  the  latter  is  entitled,  in  like  manner  as  an  administrator  de  &ont« 
noTL,  to  full  commissions  on  moneys  received  and  paid  out  by  him, 
and  half-<:ommissions  on  moneys  received  and  held. 

The  case  appears  to  be  unprovided  for  by  statute. 

The  testator,  by  his  will  dated  August  11th,  1873, 
appointed  three  executors,  Thomas  Nelson,  Coffin  S. 
Brown  and  William  S.  Tompkins.  On  November  26th, 
1877,  letters  testamentary  thereon  were  granted  to 
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said  Coffin  S.  Brown,  he  alone  qualifying  as  executor. 
On  July  2d,  1885,  he  died.  After*  his  death,  and  on 
August  10th,  1885,  letters  testamentary  thereon  were 
granted  to  said  Thomas  Nelson,  one  of  the  other  ex- 
ecutors in  said  will  named,  and  he  now,  for  the  first 
time  mnce  his  appointment,  presented  his  accounts  for 
settlement. 

The  executor.  Brown,  during  his  lifetime,  made  and 
filed,  on  three  several  occasions,  his  accounts,  and 
decrees  were  entered  thereon,  and,  after  his  death,  his 
executors  made  an  account  and  passed  over  to  Nelson, 
the  present  executor,  the  moneys  and  other  property 
of  the  estate  of  said  Depew,  deceased,  amounting  to 
$16,000.  The  former  executor,  Brown,  received,  in 
his  lifetime,  the  commissions  provided  by  statute. 
The  executor,  Thomas  Nelson,  on  this  accoimting, 
submitted  the  question  as  to  the  amount  of  commis- 
sions to  which  he  was  now  entitled.  All  the  money 
received  by  him  was  |43,132.71.  Of  this,  he  had  paid 
out  1 13,798.96 ;  and  the  balance  of  principal  he  had 
retained  and  invested  under  the  provisions  of  the  will. 

Lent  A  He&bick, /or  the  executor. 

The  Surrogate. — ^The  question  here  to  be  consid- 
ered is  in  regard  to  the  amount  of  the  commissions,  to 
which  the  present  executor  is  entitled,  on  this  account- 
ing. There  seems  to  be  no  statutory  provision  di- 
rectly affecting  it.  Full  commissions  are  allowable  to 
a  temporary  administrator,  where  he  does  not  subse- 
quently become  the  administrator  in  chief,  or  the 
executor  of  a  will,  pending  a  contest  over  which,  he 
is  appointed  such  temporary  administrator    (Code, 
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§  2738).  So,  too,  if  a  sole  executor  die  leaving  some 
portion  of  the  estate  unadministered,  and  an  adminis- 
trator with  the  will  annexed  be  appointed,  the  latter 
will  be  entitled  to  full  commissions  on  the  portions 
coming  into  his  hands  as  such ;  and  the  same  prin- 
ciple governs  in  the  case  of  an  administrator  de  bonis 
non.  I  think  it  applies  with  equals  force  to  an  execu- 
tor, one  of  two  or  more  named  in  a  will,  who  does  not 
act  or  qualify  until  after  the  death  of  one  who  did  so 
qualify  and  act.  He,  in  effect,  is  the  successor,  and 
tiikes  up  the  estate  where  his  predecessor  left  it,  just 
as  does  the  administrator  in  chief,  de  bonis  non,  or 
with  the  will  annexed,  as  above  stated,  and  is  entitled 
to  commissions  in  like  manner.  The  decree  in  this 
matter  will,  therefore,  award  full  commissions  to  the 
present  executor  on  the  siun  received  and  paid  out, 
and  half-commissions,  only,  on  the  amount  received 
and  not  paid  out. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — ^April,  1888. 

Matter  op  Thompson. 

In  the  matter  of  the  estate  of  Lillie  S.  Thompson, 

deceased. 

Questions  relating  to  the  sufficiency  and  justification  of  sureties,  in  the 
bond  of  an  administrator  of  tlie  estate  of  an  intestate,  are  to  be  de- 
termined in  accordance  with  the  provisions  of  Code  Civ.  Pro.,  §  813. 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  APRIL,  1888.       57 

MATTER  OP  THOMPSON. 

Where,  of  two  persons,  offered  as  sureties  on  such  a  bond  in  a  penalty  of 
$15,000,  one  was  able  to  justify  only  in  the  sum  of  $10,000, — 

Held,  that  the  other,  justifying  in  an  amount  sufficient  to  cover  the  penalty 
for  himself,  might  be  allowed  to  ''  contribute  to  make  up  the  sum '' 
of  $5,000  for  the  former. 

Application  for  letters  of  administration. 

De  Wrrr  &  Spoob, /or  petitioner. 

The  Suerogate. — Mrs.  Thompson,  a  widow,  died 
intestate,  leaving  an  only  child,  a  minor.  Mr.  John 
Van  Dyck  had  been  appointed  her  general  guardian, 
and  as  such,  makes  this  application.  It  appears  that 
the  intestate  left  a  personal  estate  amounting  to  about 
$7,500.  The  applicant  presents  a  bond,  in  the  ordin- 
ary form,  and  in  a  penalty  of  $15,000,  in  which  his  wife 
Eleanor  F.  Van  Dyck,  and  one  Austin  S.  Kibbee  are 
the  sureties,  the  wife  justifying  in  the  sum  of  $10,000, 
and  Mr.  Kibbee  in  $20,000.  Is  this  bond  sufficient 
under  §  813  of  the  Code  as  amended  by  chap.  521  of 
the  Laws  of  1885,  made  applicable  to  such  bonds  ? 

Under  the  Revised  Statutes  (2  R.  S.,  77,  §  42),  it 
would  have  been  so  considered,  as  that  section  pro- 
vided that  "  every  person  appointed  administrator 
shall,  before  receiving  letters,  execute  a  bond  to  the 
people  of  this  state,  with  two  or  more  competent  sure- 
ties, to  he  approved  hy  the  Surrogate^  and  to  be  jointly 
and  severally  bound."  Their  competency  and  suffi- 
ciency were  left  for  the  Surrogate  to  determine,  in  any 
way  he  saw  fit.  There  was  no  provision  requiring 
them  to  justify  in  any  sum  whatever.  But  now, 
§  812  of  the  Code  requires  that  each  of  the  two  sure- 
ties, reqidred  in  a  case  like  this,  shall  make  an  affi- 
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davit,  to  the  effect  that  he  is  worth  the  penalty  of  the 
bond,  etc.  Then  |  813  provides  for  just  this  case. 
Of  the  two  sureties,  one  is  able  to  justify  in  the 
amount  of  the  penalty  (and  more  too),  and  the  other 
is  not.  Hence  the  court,  exercising  its  discretion,  will 
allow  the  sum  in  which  the  latter  is  required  to  justify 
to  be  made  up  by  the  justification  of  two  or  more 
sureties,  of  which  she  is  one  and  Mr.  Kibbee  the  other. 

The  fact  that  he  has  justified  in  a  larger  sum  than 
the  amount  of  the  penalty,  renders  him  an  additional 
surety  to  make  up,  to  the  extent  of  the  excess,  the 
amount  which  the  other  one  lacks.  The  last  clause 
of  the  section  would  prevent  him  from  thus  aiding 
more  than  one  surety.  Two  are  required  by  law  to 
justify,  of  whom  he  is  one.  He  swears  to  an  amount 
sufficient  to  cover  the  penalty  for  himself,  and  $5,000 
in  excess  thereof,  and  he  then  contributes  to  make  up 
the  sum  for  the  other.  It  seems  to  me  it  was  so  in- 
tended. The  Commissioners,  in  their  note  to  this  sec- 
tion, say :  "  This  section  is  so  framed  as  to  prevent 
a  party,  who  is  required  to  furnish  two  sureties,  justi- 
fying in  thirty  thousand  dollars  each,  from  furnishing, 
for  instance,  one  to  justify  in  fifty  thousand  dollars, 
and  two  in  five  thousand  each."  In  that  case,  he 
would  be  contributing  to  make  up  the  sum  for  more 
than  one.  The  inference  is,  that  he  might  so  contri- 
bute for  one, — that  if  he  had  justified  in  fifty  thou- 
sand and  another  in  ten  thousand  dollars,  the  bond 
would  be  deemed  sufficient. 

That  is  this  case,  and  the  bond  presented  is,  there- 
fore, approved. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — ^April,  1888. 

Jenkins  v.  Shaffer. 

In  the  matter  of  the  estate  of  Catharine  Shaffer, 

deceased. 

a  temporary  administrator  cannot  saddle  upon  his  decedent's  estate  a  fee 
paid  by  him  to  an  indemnity  company  as  the  consideration  for  its 
going  bail  for  him,— the  expenditure  being  neither  -within  the  line  of 
his  duty  as  a  prospective  representative,  nor  necessary  and  reasonable, 
within  the  meaning  of  Code  Civ.  Pro.,  §  2562. 

Pending  a  contest  over  an  alleged  will  of  dece- 
dent, which  was  finally  refused  probate,  James  H. 
Jenkins  was  appointed  temporary  administrator,  giv- 
ing a  bond  with  the  New  York  Bond  &  Indemnity 
Company  as  the  surety.  On  his  accounting,  he 
claimed,  as  a  charge  against  the  estate,  the  sum  of 
$45,  which  he  paid  said  Company  to  become  such 
surety.  This  item  was  objected  to  by  George  W. 
Shaffer,  the  surviving  husband  of  the  deceased. 

Joseph  H.  Pobtbb,  far  temporary  adminiBtrator, 
Jacob  Fbomub, /or  conteBtarU. 

The  Surrogate. — The  objection  seems  to  be  well 
taken.  It  would  not  appear  that  the  expenditure  could 
fairly  be  held  to  be  comprehended  within  the  lines  of 
his  duty  as  a  prospective  representative ;  nor  as  being 
necessary  and  reasonable,  under  §  2562.     If  he  could 
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be  allowed  a  sum  paid  to  any  such  company  for  such 
a  purpose,  he  might,  with  equal  propriety,  be  allowed 
any  hke  sum  paid  to  individuals  to  become  his  sure- 
ties. It  seems  to  be  a  matter  entirely  personal  to  the 
administrator.  If  he  cannot  furnish  the  necessary 
bond,  he  cannot  receive  his  appointment.  The  estate 
or  persons  in  interest,  are  under  no  obligation  to  re- 
fund to  him  the  money  he  may  have  expended  in  pro- 
curing his  sureties,  whoever  or  whatever  they  may 
be.     The  item  is,  therefore,  disallowed. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
Surrogate. — May,  1888. 

Cromwell  v.  Phipps. 

In  the  matter  of  the  disposition  of  the  real  property 
of  Joseph  Bellesheim,  deceasedy  for  the  pay- 
ment  of  his  debts. 

A  Surrogate's  court  has  no  jurisdiction,  in  a  special  proceeding  instituted 
under  Code  Civ.  Pro.,  §  2749,  for  the  disposition  of  a  decedent's  real 
property  for  the  payment  of  his  debts,  to  compel  a  purchaser  at  the  in- 
stance of  a  freeholder  appointed  to  sell  the  same,  to  accept  the  deed 
and  pay  the  balance  of  the  purchase  money. 

The  doctrine  of  Wolfe  v.  Lynch,  2  Dem.,  610,  on  this  point  re-asserted. 

The  general  rule  of  courts  of  equity,  as  to  who  shall  be  parties  to  a  con- 
troversy, does  not  prevail  in  such  a  court.  The  purchaser,  not  being 
made  a  party  by  the  statute,  cannot  be  deemed  such,  nor  can  he  inter- 
vene and  become  a  party,  to  the  special  proceeding. 

The  proof  of  absence  for  seven  years  or  more,  requisite  to  found  a  pre- 
sumption of  death,  under  Code  Civ.  Pro.,  §  841,  need  not  be  direct  and 
positive;  but  such  absence  may  be  fairly  inferred  from  facts  which 
clearly  point  to  tbat  conclusion. 
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A  purchaser,  npon  a  sale,  under  the  statute,  of  a  decedent's  real  property, 
having  refused  to  complete  the  contract  on  the  ground  of  a  defect  in 
the  title,  and  the  freeholder  appointed  to  sell  having  moved  to  compel 
him  to  accept  the  deed  and  to  pay  the  balance  of  the  purchase  money, 
it  appeared  that  the  premises  in  question  had  in  November,  1851, 
been  conveyed  to  Sarah  B.,  and  that,  in  1861,  "Sarah  W.,  formerly  B.," 
conveyed  the  same  premises  to  the  subsequent  owner  by  a  deed  duly 
acknowledged, — the  certificate  of  acknowledgment  stating  that  S.  W., 
the  grantor,  had  been  subjected  to  a  private  examination  separate  and 
apart  from  her  husband.  There  was  evidence  of  diligent  and  totally 
ineffectual  efforts  to  ascertain  facts  concerning  the  existence  of  the 
grantor  and  her  husband,  and  the  fact  of  marriage. — Held, 

1.  That  the  consent  of  the  husband,  if  any,  was  unnecessary,  and  the  cer- 

tificate of  a  separate  examination,  surplusage. 

2.  That,  assuming  the  husband  to  have  been,  at  the  time  of  the  convey- 

ance by  Sarah,  a  tenant  by  the  curtesy  initiate,  he  must  be  presumed 
to  be  dead,  and  his  life  estate  extinguished. 

3.  That  the  purchaser  should  pay  the  balance  of  the  purchase  money,  and 

accept  the  conveyance. 
Allen  V.  Reynolds,  4  /.  A  8,,  297— approved. 


Pursuant  to  a  decree  to  that  effect,  David  Crom- 
well, a  freeholder  appointed  for  the  purpose,  duly  sold 
one  of  several  parcels  of  decedent's  real  estate  to 
Edward  Lestrange  Phipps,  in  February,  1888,  for  the 
sum  of  $1,380,  of  which  sum  the  purchaser  paid  ten 
per  cent.,  in  compliance  with  the  terms  of  sale.  In 
March  following,  on  notice  to  the  proper  parties,  a 
decree  was  duly  entered  confirming  the  sales.  Sub- 
sequently, on  being  tendered  a  proper  deed  of  con- 
veyance of  the  premises,  the  purchaser  declined  to 
pay  the  balance  of  the  purchase  money  and  accept 
the  deed  on  the  ground  of  an  alleged  defect  in  the 
title  to  the  premises.  Whereupon,  on  an  affidavit 
alleging  said  facts  and  on  motion  to  the  purchaser,  the 
freeholder  moved  for  an  order  requiring  him  to  take 
title  thereto  and  to  comply  with  the  terms  of  sale. 

Affidavits  in  opposition  were  submitted,  the  most 
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important  facts  shown  thereby  being,  that  the  prem- 
ises were,  on  November  1,  1851,  conveyed  to  one 
Sarah  S.  Bogert  of  New  York  City,  by  deed  which 
was  duly  recorded  on  June  3,  1852 ;  and  that  Sarah 
S.  Wood,  formerly  Bogert,  of  New  York  City,  con- 
veyed the  same  premises  to  Daniel  B.  Pierson  of  the 
same  city,  by  deed  dated  March  28,  1861,  and  prop- 
erly recorded  May  30,  1862;  the  certificate  of  ac- 
knowledgment of  the  last  mentioned  deed  being  as 
follows : 

«  State  of  New  York,         1 
City  &  County  of  New  York,  [  ^®-- 

On  this  twenty-eighth  day  of  March,  1861,  before 
me  personally  came  Sarah  S,  Wood,  to  me  personally 
known  to  be  the  same  person  mentioned  and  described 
in  and  who  executed  the  foregoing  conveyance,  and 
acknowledged  to  me  that  she  executed  the  same ;  and 
on  a  private  examination  by  me  made,  separate  and 
apart  from  her  husband,  acknowledged  to  me  further, 
that  she  executed  the  same  freely  and  without  any 
fear  or  compulsion  of  her  husband. 

James  R.  Cummings,  Notary  Public." 

It  further  appeared  that  diligent  search  and  inquiry 
were  made  for  information,  in  regard  to  who  the  said 
Sarah  S.  Wood,  formerly  Bogert,  and  her  husband 
were,  and  as  to  their  marriage,  without  success,  both 
in  Mount  Vernon,  where  the  premises  were  situated, 
and  in  New  York  City,  and  that  after  exhausting  all 
means  of  inquiry,  no  information  on  the  subject  had 
been  obtained. 
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Fbkdbkick  Wm.  Holls, /or  the  moUon. 
Isaac  K.  Mills,  opposed. 

The  Surrogate. — ^I  cannot  divest  my  mind  of  the 
conviction  that  this  court  has  no  power  to  entertain 
and  determine  the  question  here  presented.  It  was 
so  held  in  the  case  of  Wolfe  v.  Lynch  (2  Dem.,  610), 
where  reasons  were  given  at  length.  That  decision 
was  reversed  at  General  Term,  the  opinion  on  re- 
versal being  reported  in  33  JBuriy  309.  Nothing  to 
alter  the  views  expressed  by  this  court  is  uttered  in 
that  opinion.  There  is,  however,  this  distinction 
between  that  case,  and  the  present  one.  There,  the 
application  was  made  by  the  purchaser,  while  here,  by 
the  petitioner. 

Surrogate's  courts  have  jurisdiction  only  over  par- 
ties interested  in  estates,  either  as  executors,  adminis- 
trators, devisees,  legatees,  heirs  at  law,  next  of  kin, 
husband  or  wife,  creditors,  assignees,  guardians  and 
wards,  and  such  as  the  statute  prescribes  as  parties 
— as,  in  this  case,  a  freeholder  appointed  to  sell.  The 
matter  in  which  this  motion  is  made  is  known  to  the 
statute  as  a  proceeding  to  mortgage,  lease  or  sell 
real  estate  for  the  payment  of  decedent's  debts.  To 
this  proceeding  Mr.  Phipps,  the  purchaser,  is  in  no 
wise  a  party.  He  was  a  stranger  throughout  the  pro- 
ceeding which  resulted  in  the  decree  of  sale.  The 
fact  that  he  purchased  the  premises,  did  not  make 
him  a  party  to  a  proceeding  which  was  ended,  except 
the  entry  of  a  decree  of  distribution.  It  cannot  be 
said  that  the  general  rule  of  courts  of  equity  prevails 
as  to  who  shall  be  parties  in  Surrogates'  courts.    It  is 
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only  those  persons,  or  that  class  of  persons,  expressly 
designated  in  the  statute,  who  can  be  such  parties 
(Redf .  Pr.,  3d  ed.,  87).  Nor  do  Surrogates*  courts  pos- 
sess the  general  powers  of  courts  of  equity  (id.,  54),  such 
as  the  coercing  of  a  purchaser  to  pay  the  money  and 
take  the  title.  Section  2752  of  the  Code  specifies 
what  persons  shall  be  named  in  the  petition  for  sale 
of  real  estate,  and  §  2754  directs  as  to  what  parties 
shall  be  cited,  while  the  next  section  as  amended  in 
1887  (chap.  147)  provides  that  certain  persons,  among 
whom  a  purchaser  is  not  named,  may  intervene  and 
be  made  parties  to  the  proceeding.  The  maxim, 
"  expressio  unius  est  exclusio  alterius  '*  is  clearly  ap- 
plicable to  exclude  the  purchaser  as  a  party. 

It  seems  to  me  that  an  executor,  having  power  by 
the  will  to  sell  real  estate,  and  having  agreed  to  sell 
it  to  a  stranger  to  the  estate,  who,  for  an  alleged 
defect  of  title,  or  other  cause,  failed  and  refused  to 
fulfill  his  contract,  might,  with  equal  propriety,  come 
here  and  ask  this  court  to  make  an  order  to  compel 
the  purchaser  to  pay  the  money  and  take  his  deed. 
The  relation  of  the  purchaser  to  the  freeholder,  in  the 
one  case,  and  that  of  the  purchaser  to  the  executor,  in 
the  other,  seems  to  be  precisely  the  same.  Neither, 
by  the  act  of  purchase,  becomes  a  party  to  the  pro- 
ceeding. If  Mr.  Phipps  is  not  a  party,  then  any  order 
that  might  be  made  against  him  would,  as  is  conceived, 
be  a  nullity.  Suppose  the  order  asked  for  here  be 
made,  and  he  refuse  to  obey  it,  what  can  next  be 
done  ?  Has  the  court  any  power  to  enforce  obedience 
to  an  order  it  has  no  authority  to  make  ? 

In  the  opinion  in  33  ITun^  stress  is  laid  upon  the 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  MAY,  1888.        65 

CROMWELL  V.   PHIPPS. 

incidental  powers  conferred  on  Surrogates'  courts,  by 
subd.  11  of  §  2481  of  the  Code.  That  subdivision 
provides  that  a  Surrogate  has  power,  "  with  respect  to 
any  matter  not  expressly  provided  for  in  the  forego- 
ing subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  .the  cognizance  of  his  court,  according 
to  the  course  and  practice  of  a  court,  having  hy  the 
common-law  J  jurisdiction  of  such  matters,  except  as 
otherwise  prescribed  by  statute ;  and  to  exercise  such 
incidental  powers,  as  are  necessary  to  carry  into  effect 
the  powers  expressly  conferred."  No  court,  by  the 
common-law,  had  jurisdiction  to  order  a  sale  of  real 
estate  of  decedents  for  the  payment  of  debts.  By  the 
hard  and  unjust  rule  of  that  law,  land,  descended  or 
devised,  was  not  liable  to  simple  contract  debts  of  the 
ancestor  or  testator  (4  Kent's  Comm.,  419 ;  3  Blacks. 
Comm.,  430).  So  that  there  is  no  course  and  practice 
of  any  common-law  court  for  the  Surrogate  to  pursue 
in  this  case.  It  is  true,  he  has  power,  in  a  proper 
case,  to  direct  a  sale  of  real  estate  for  the  payment  of 
decedents'  debts.  He  may  make  a  decree  to  that 
effect,  and,  on  a  report  of  sale  made,  may  make  a  de- 
cree confirming  it.  The  only  other  thing  he  is  em- 
powered by  statute  to  do,  as  already  stated,  is  to  make 
a  decree  distributing  the  proceeds  after  they  are  paid 
into  court. 

I  cannot  conceive  that  the  compelling  payment  by 
a  purchaser  at  such  a  sale,  not  being  a  party  to  the 
proceeding,  or  adjudicating  as  to  the  validity  of  the 
title  to  the  premises  sold,  can  be  an  incident  to  the 
powers  expressly  conferred,  with  a  view  of  carrying 
those  powers  into  effect.  It  is  the  business  of  the  ex- 
VoL.  VI. — 5 
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ecutor,  or  other  person  making  the  sale,  to  collect  the 
money  from  strangers,  and  not  the  Surrogate's,  and 
when  collected,  to  pay  it  into  court.  That  act,  in  so 
far  as  the  power  conferred  on  the  Surrogate  is  con- 
cerned, is  not  incident  to  it.  "  Incident,"  according 
to  Jacob  (Law  Diet.,  Title  "Incident"),  is  "a  thing 
necessarily  depending  upon,  appertaining  to,  or  fol- 
lowing another  that  is  more  worthy  or  principal." 
Thus,  timber  trees  are  incident  to  the  freehold,  and  so 
is  a  right  of  way.  The  powers  which  were  regarded 
by  the  courts  as  incidental  to  the  express  powers  con- 
ferred upon  Surrogates  and  their  courts,  will,  many  of 
them,  be  found  enumerated  in  Dayton's  Surr.,  5,  6 
(3d.  ed.) ;  Redf.  Pr.,  24  (1st.  ed.)  and  fall  within  Mr. 
Jacob's  definition.  The  enactment  of  the  last  para- 
graph of  subd.  11  of  §  2481  was  intended  to  sanction  and 
cover  such  and  the  like  cases  only,  and  not  to  furnish 
an  excuse  to  travel  afield  in  the  exercise  of  powers 
unfettered  by  the  term  "  incidental "  in  its  strictest 
sense.  Where  an  executor,  having  power  to  sell  real 
estate  for  the  payment  of  legacies,  is  required  to  ac- 
count and  pay  a  legacy,  and  it  appears  that  the  assets 
are  insufficient  for  the  purpose,  and  he  has  not  sold  the 
real  estate,  the  power  of  the  Surrogate  to  order  it  sold 
would  seem  to  be  more  clearly  possessed  as  incidental, 
than  in  the  present  case ;  and  yet  it  has  been  held 
that  he  has  no  such  power  (Bevan  v.  Cooper,  72  N, 
r.,  317—327). 

It  is  difficult  to  conceive  that  the  trial  of  so  grave  a 
question  as  that  relating  to  the  title  to  real  estate  was 
intended  to  be  classed  among  powers  which  are  merely 
incident  to  the  main  power  to  order  its  sale.     The  in- 
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cidental  would  thus  appear  to  be  greater  than  the 
chief  power  granted.  No  direct  or  incidental  power, 
however,  can  be  exercisecj  over  a  person  not  a  party, 
except  over  witnesses,  or  persons  guilty  of  contempt, 
and  no  person  can  be  made  a  party  by  this  court,  other 
than  such  as  the  statute  designates.  By  §  2547  of 
the  Code,  the  Surrogate  may  send  any  disputed  ques^ 
tion  as  to  title,  or  any  other  matter,  in  such  a  pro- 
ceeding as  this,  to  be  tried  before  a  jury  at  the  circuit, 
or  county  court,  but  he  can  only  do  so  when  the  dis- 
pute arises  between  parties.  How  can  the  question 
about  the  title,  in  this  case,  be  sent  to  a  jury,  when 
but  one  party  to  it  is  in  court.  By  saying  that  he  is 
such  party,  and  by  coming  in  and  submitting  the  ques- 
tion here  does  not  render  the  stranger  a  party.  Con- 
sent will  not  confer  jurisdiction.  Nevertheless,  fully 
conscious  of  the  fallibility  of  the  human  judgment, 
and  out  of  respect  for  the  decision  of  the  appellate 
court,  it  is  proposed  to  briefly  consider  the  application 
upon  its  merits. 

By  §  3  of  an  Act  of  the  legislature  passed  in  1860 
(chap.  90),  it  was  enacted  that  "  Any  married  woman 
possessed  of  real  estate  as  her  separate  property,  may 
bargain,  sell  and  convey  such  property,  and  enter  into 
any  contract  in  reference  to  the  same,  but  no  such 
conveyance  or  contract  shall  be  valid  without  the  as- 
sent in  writing  of  her  husband,  except  as  hereinafter 
provided."  It  is,  therefore,  claimed  on  the  part  of 
the  purchaser  that,  as  the  certificate  of  acknowledg- 
ment to  her  deed  to  Pierson  shows  that  she  was,  at  its 
date,  in  1861,  a  married  woman,  and  no  written  con- 
sent of  the  husband  appears  to  have  been  given,  the 
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title  is  defective.  In  1862,  that  part  of  the  act  of 
1860,  requiring  the  written  consent  of  the  husband, 
was  repealed  by  amendment  (Chap.  172).  In  1873, 
the  Superior  Court  of  N.  Y.,  with  the  acts  of  1849, 
1860  and  1862,  before  it,  in  the  case  of  Allen  v.  Rey- 
nolds (4  J.  &  S.y  297),  held  that,  since  the  Act  of 
1849,  the  acknowledgment  of  a  married  woman  to  the 
execution  of  a  deed,  need  not  state  that  she,  on  a 
private  examination,  separate  and  apart  from  her  hus- 
band, acknowledged  that  she  executed  it  freely  and 
without  any  fear  or  compulsion  of  her  husband.  So 
far  as  I  can  find,  the  correctness  of  that  decision  has 
not  been  questioned  by  any  of  the  courts  of  this  state. 
A  certificate  of  that  character  is  evidence  only  of  the 
fadts  required  or  authorized  to  be  stated  (Water 
Com'rs  V.  Lansing,  45  N.  T.j  19 ;  Parr  v.  Greenbush, 
72  id.,  463).  Therefore,  that  portion  of  the  certifi- 
cate should  be  disregarded.  Hence,  the  only  evidence 
we  have  in  relation  to  her  being  a  married  woman,  at 
the  date  of  the  execution  of  the  deed,  is,  that  she  de- 
scribed herself  as  "Sarah  S.  Wood,  formerly  Bogert." 
That  fact  is,  of  itself,  ambiguous  in  its  character. 
She  may  have  changed  her  name  by  marriage,  by 
application  to  the  county  court,  for  the  purpose  of 
obtaining  a  legacy,  or  for  some  other  cause. 

But  assuming  that  Mrs.  Wood  had  a  husband  living 
at  the  time  of  the  execution  of  the  conveyance  by 
her,  the  most  that  the  husband  could  claim  as  an  inter- 
est in  the  land  at  that  time,  if  there  were  issue,  would 
be  a  right  as  tenant  by  the  curtesy  initiate.  It  does 
not  appear  that  there  was  issue  of  the  marriage.  All 
that  we  have,  by  way  of  positive  evidence,  was  seizin 
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in  Mrs.  Wood.  Again,  assuming  that  there  were 
seizin,  marriage  and  issue,  then  the  husband  had  an 
initiate  estate  determinable  at  his  death,  whether 
consummate  by  her  death,  or  not.  In  that  case,  §  841 
of  the  Code,  which  is  the  same  as  1  R.  S.,  749,  §  6, 
except  that  it  is  made  applicable  to  special  proceed- 
ings, and  is  made  to  apply  to  persons  without  the 
United  States,  instead  of  beyond  sea,  would  have  to 
be  considered  in  this  connection.  It  is  twenty-seven 
years  ago,  that  the  deed  in  question  was  given  of 
premises  at  Mount  Vernon,  the  grantor  then  being  a 
resident  of  New  York  City.  The  affidavits  show  that 
diligent  and  exhaustive  efforts  have  been  made  by  the 
respective  and  intelligent  counsel  in  both  places,  to 
ascertain  something  about  Sarah  S.  Wood,  formerly 
Bogert,  and  her  husband,  and  about  their  marriage, 
which  efforts  have  ended  in  complete  failure.  I  do 
not  understand  that  the  proof  of  absence,  for  seven 
or  more  years,  must  be  direct  and  positive,  but  such 
absence  may  be  fairly  inferred  from  facts  which 
clearly  point  to  that  conclusion.  Doubtless,  it  would 
have  been  more  satisfactory,  had  the  affidavit  stated 
exactly  what  was  done  in  that  regard.  Still,  the  quest 
has  been  made  intelligently  and  with  an  honest  effort, 
with  the  result  stated.  It  follows  that  the  husband, 
if  there  were  one,  is  presumed  to  be  dead. 

It  is  not  easy  to  understand  what  interest  the  hus- 
band, if  there  were  one,  had  in  the  premises,  if  there 
were  no  issue,  under  the  acts  of  1848  and  1849,  con- 
cerning the  rights  of  married  women.  In  the  case  of 
Wing  V.  Schramm  (13  Hun^  377),  Justice  Dykman 
held  that  one  thing  intended  by  §  3  of  the  act  of 
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1860  was  to  give  the  husband  some  control  over  the 
alienation  of  his  wife's  land,  and  that  it  was  very  rear 
sonable  to  suppose  that  that  was  the  only  aim  and 
intention  of  the  section, — ^thus  providing  that  such  con- 
veyance should  not  be  valid  against  him  and  his 
marital  rights  without  his  written  consent ;  and  that> 
if  such  were  the  true  construction,  the  grantee  of  the 
wife,  without  such  consent,  took  a  title  valid  against 
all  the  world,  except  the  husband.  This  seems  to  be 
a  fair  and  just  construction  of  the  act.  Curtesy  be- 
ing out  of  the  question,  and  the  husband  having  no 
direct  or  contingent  estate  in  the  premises,  we  are 
remitted  to  the  rule  as  to  the  presumption  of  death. 
In  cases  other  than  those  provided  for  by  statute,  the 
courts  have  adopted  a  similar  rule  (King  v.  Paddock, 
18  Johns.y  141 ;  Merritt  v.  Thompson,  1  Silt,  550 ; 
Eagle's  Case,  3  Ahh.  Fr,,  218 ;  McCartee  v.  Camel,  1 
Barb.  Ch.,  455).  There  is  no  hesitation  in  applying 
the  rule  to  a  case  of  this  nature,  where  no  perceptible 
interest  of  the  person  supposed  to  be  dead,  could  be 
affected  if  living',  other  than  to  enable  him  simply  to 
act  the  part  of  an  obstructionist. 

Without  considering  other  questions  that  spring 
from  the  facts,  it  is  determined  that  there  is  no  valid 
reason  why  the  purchaser  should  not  pay  the  purchase 
money  and  accept  the  conveyance. 
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Westchestbb  County.— Hon.  OWEN  T.  COFFIN, 
Stjbeogate. — May,  1888. 

O'Connor  v.  Gifford. 

In  the  matter  of  the  judicial  settlement  of  the  account 
o/"  William  P.  O'Connor,  as  executor  of  the  will 
of  John  McEvoy,  deceased. 

Testator's  will,  after  directing  the  payment  of  his  debts  and  funeral  ex- 
penses, gave  $500  to  his  executors,  to  be  expended  by  tliem  in  haying 
masses  said  for  the  repose  of  his  soul.  The  executor  having  paid  out 
-one  half  of  this  amount  for  the  purpose  specified,  and  about  $.300  as 
funeral  expenses,  it  was,  upon  the  judicial  settlement  of  his  account, 
on  a  creditor's  objection,  that  the  amount  paid  for  such  expenses  was 
'*  unauthorized  in  law,  exorbitant  and  not  justified," — 

Heldt  that  the  trust  for  masses  was  void  in  its  creation,  the  expenditure 
for  that  purpose,  unauthorized  in  law,  and  the  sum  paid  therefor  to  be 
deemed  assets  in  the  executors'  hands,  with  which  he  was  chargeable. 

Holland  v.  Alcock,  108  N,  F.,  312— followed. 

A  portion  of  decedent's  assets  consisted  of  two  Jersey  City  bonds,  of  the 
par  value  of  $1,000,  each,  which  did  not  come  into  the  executor's 
hands,  but  were  taken  by  the  residuary  legatee,  and  sold,  and  the  pro- 
ceeds appropriated,  by  her.  It  appeared  that  the  executor  knew, 
during  decedent's  lifetime,  and  shortly  before  his  death,  of  the  owner- 
ship of  the  bonds,  and  was  also  aware,  within  a  few  months  of  the 
admission  of  the  will  to  probate,  of  the  existence  of  a  liability  on  the 
part  of  decedent,  for  which  the  creditor  afterward  obtained  judgment ; 
also  that  the  residuary  legatee,  who  had  the  custody  of  decedent's 
effects,  at  the  time  of  his  death,  repeatedly  during  six  months  denied 
having  the  bonds  in  her  possession,  sent  the  executor,  in  vain  quests 
for  them,  to  various  persons  and  places,  and  flnaUy  confessed  that  she 
had  sold  them,  stating  that  they  had  been  given  to  her  by  decedent ; 
which  last  named  statement  the  executor  did  not  believe. — 

Held,  that,  in  view  of  the  indebtedness  of  the  estate,  the  latter  was  guilty 
of  neglect  of  a  plain  and  urgent  executorial  duty  in  not  taking  prompt 
measures  to  recover  the  value  of  the  property  wrongfully  converted ; 
and  that,  by  reason  of  his  devastavit,  he  must  be  held  liable  for  the 
amount  of  the  bonds  in  question,  as  assets  in  his  hands. 

The  testator,  after  directing   the   payment  of  his 
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debts  and  funeral  expenses,  gave,  by  his  wiD,  five 
hundred  dollars  to  his  executors,  to  be  expended  by 
them  in  having  masses  said  for  the  repose  of  his  soul ; 
three  hundred  dollars  to  his  brother,  Michael  McEvoy ; 
and  devised  and  bequeathed  the  residue  of  his  estate 
to  his  niece,  Mary  Ann  Murphy.  He  gave  his  execu- 
tors, William  P.  O'Connor  and  the  Rev.  Matthew' 
Dowling,  or  the  survivor  of  them,  power  to  sell  his 
real  estate,  of  which  he  had  two  parcels  at  White 
Plains. 

The  testator  died  about  April,  1883,  and  his  will 
was  admitted  to  probate  in  July,  following.  On  No- 
vember 30th,  of  the  same  year,  Mary  Ann  Murphy 
conveyed  said  real  estate  to  John  A.  Walsh,  for  the 
expressed  consideration  of  $1,500.  By  the  account 
of  proceedings  filed  by  said  O'Connor  June  1st,  1885, 
he  stated  the  amount  of  the  personal  estate  which 
came  to  his  hand  (the  other  executor  named,  not  actr 
ing),  at  $1,444.32.  This  sum  did  not  include  two 
bonds  of  Jersey  City,  which  were  spoken  of  in  Sche- 
dule 6.  of  said  account,  as  follows  :  "  There  were  two 
bonds  of  Jersey  City,  of  the  par  value  of  $1,000  each, 
belonging  to  the  deceased,  which  did  not  come  into 
my  hands.  They  were  taken  by  the  residuary  legatee, 
Mary  Ann  Murphy,  without  my  knowledge  or  consent, 
and  sold  by  her.  They  were  worth  about  $2,060,  and 
I  respectfully  insist  that  I  am  entitled  to  commissions 
on  said  amount,  as  though  said  bonds,  or  the  proceeds 
thereof,  had  come  into  my  hands."  About  the  time 
of  the  filing  of  said  account,  Silas  D.  Gifford,  as  re- 
ceiver, etc.,  of  John  M.  Masterson,  commenced  by 
action  the  foreclosure  of  a  mortgage,  the  payment  of 
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which  had  been  guaranteed  by  the  testator,  in  which 
action  said  executor  was  made  a  defendant,  and  which 
resulted  in  a  deficiency  judgment  against  the  executor, 
to  the  amount  of  $6,679.14,  which  said  Gifford  now 
held,  in  the  character  of  assignee  of  said  Masterson. 
The  account  showed  that  the  executor  expended  the 
$500  for  masses.  Other  facts  are  sufl&ciently  referred 
to  in  the  opinion. 

T.  G.  Babry, /or  executor, 

R  K  Prime, /or  Gifford,  creditor. 

The  Surrogate. — In  the  recently  decided  case  of 
HoUand  v.  Alcock  (108  N.  F.,  312),  the  Court  of 
Appeals  held  that,  where  the  testator  gave  the  residue 
of  his  estate,  amounting  to  about  $10,000,  to  his 
executors  "  for  the  purpose  of  having  prayers  offered 
in  a  Roman  Catholic  church,  to  be  by  them  selected, 
for  the  repose  of  my  soul,  and  the  souls  of  my  family, 
and  also  the  souls  of  all  others  who  may  be  in  purga- 
tory," the  trust  attempted  to  be  created  was  void, 
because  there  was  no  beneficiary  in  existence  or  to 
come  into  existence,  who  was  interested  in  or  could 
demand  an  execution  of  the  trust,  and  no  defined  or 
ascertainable  living  person  had,  or  ever  could  have, 
any  temporal  interest  in  its  performance.  For  the 
same  reason,  the  trust  attempted  to  be  created  by  the 
will  in  this  case  is  void. 

The  contestants'  counsel  did  not  base  any  objection 
upon  this  specific  ground,  but,  seeming  to  class  the 
$500,  attempted  to  be  devoted  to  the  saying  of 
masses,  with   the   charges  for  burial  amounting  to 
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about  $300,  as  funeral  expenses,  he  objected  that  the 
sum  of  $800,  paid  for  such  expenses  was  "  unau- 
thorized in  law,  exorbitant  and  not  justified."  Still, 
the  objection  may  be  regarded  as  broad  enough  to 
cover  the  question  relating  to  the  validity  of  the 
trust,  which  was  void  in  its  creation,  and  which  has 
been  executed  in  good  faith.  According  to  the  case 
above  cited,  the  expenditure  for  masses  was  "  unau- 
thorized in  law."  The  case  of  Holland  v.  Alcock  re- 
lated to  the  will  of  Thomas  Gunning.  Smyth,  the 
sole  acting  executor  under  that  will,  had  an  account- 
ing before  the  Surrogate  of  New  York,  in  which  pro- 
ceeding the  validity  of  the  trust  for  masses  was 
recognized,  without  objection,  and  the  propriety  of 
the  expenditure  therefor  was  not  questioned.  No 
appeal  was  taken,  and  the  Surrogate's  decree  in  the 
matter  was  declared  by  the  Supreme  Court,  in  an 
action  brought  by  the  legatees  to  recover  the  sum 
paid  for  masses,  to  be  binding  and  conclusive  as  to  the 
correctness  of  the  expenditure.  But,  in  this  case, 
there  has  been  no  adjudication  of  the  question  by  any 
court,  and  it  must  be  held,  in  accordance  with  the 
decision  of  the  Court  of  Appeals,  that  the  trust  is  void ; 
and  it  follows,  as  a  necessary  sequence,  that  the  pay- 
ments made  thereunder  were  unauthorized,  and  that 
the  executor  is  chargeable  therewith. 

The  executor  credits  himself  with  the  full  sum  of 
$500,  paid  for  masses  for  the  repose  of  the  soul  of  the 
deceased,  when  his  testimony  shows  that  he  so  ex- 
pended $250  only,  the  other  $250  having  been  contrib- 
uted by  Mary  Ann  Murphy,  and  with  which  he 
charges  himself.     Of   course,  he  cannot  be  credited 
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with  the  amount  he  paid,  and  should  not  be  charged 
with  the  amount  contributed. 

A  more  serious  question,  in  so  far  as  the  amount 
involved  is  concerned,  arises  as  to  the  liability  of  the 
executor  for  the  sum  of  the  two  Jersey  City  bonds, 
valued  together  at  $2,060.  It  seems  to  be  well  estab- 
lished that  such  acts  of  negligence  or  careless  adminis- 
tration as  defeat  the  rights  of  creditors  or  legatees,  or 
parties  entitled  to  distribution,  amount  to  a  devastavit, 
for  if  persons  accept  the  trust  of  executors,  they  must 
perform  it;  they  must  use  due  diligence,  and  not 
suffer  the  estate  to  be  injured  by  their  neglect 
(Wms.  on  Ex'rs.,  1636;  Lawson  v.  Copeland,  2  Bro. 
Ch.  Cos,,  156). 

The  facts,  as  disclosed  by  the  testimony,  are  these. 
The  executor  knew,  within  a  few  months  after  the 
time  of  the  admission  of  the  will  to  probate,  of  the 
existence  of  the  decedent's  liability,  for  which  the 
creditor  subsequently  obtained  his  judgment.  He 
also  knew,  during  the  lifetime  of  the  decedent  and 
shortly  before  his  death,  that  he  was  the  owner  of  the 
Jersey  City  bonds.  When  he  sought,  after  he  became 
executor,  on  several  occasions,  to  obtain  possession  of 
them,  Mary  Ann  Murphy,  who  had  the  custody  of  the 
papers  and  effects  of  the  deceased  when  he  died, 
repeatedly,  during  six  months,  denied  that  she  had 
them.  She  sent  him  to  various  persons  and  places,  in 
a  vain  quest  for  them,  and  several  times  went  to  him 
and  inquired  if  he  had  found  those  bonds  yet ;  and 
finally,  at  the  end  of  the  six  months,  confessed  to  him 
that  she  had  them  all  the  time,  and  had  recently  sold 
them,  claiming  then  that  they  been  given  to  her  by 
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the  deceased.  This  the  executor  did  not  believe,  for 
when  he  filed  his  verified  account  in  this  proceeding, 
he  stated  in  it  that  these  bonds  belonged  to  the  de- 
ceased, and  insisted  that  he  was  entitled  to  his  com- 
missions on  the  amount  of  them.  She  had,  therefore, 
at  that  time,  in  her  hands,  the  proceeds  of  the  real 
estate  sold  by  her  and  also  the  proceeds  of  the  sales 
of  the  bonds,  together  amounting  to  about  $3,500. 
This  the  executor  then  knew,  and  he  also  then  knew 
of  the  claim  of  this  creditor ;  yet  he  utterly  neglected 
a  very  plain  and  urgent  executorial  duty  in  not  taking 
prompt  measures  for  the  recovery  of  the  value  of  the 
property  wrongfully  converted  by  Miss  Murphy. 
Perhaps  the  reason  why  he  did  not  do  it,  was  a  belief, 
based  upon  the  advice  of  counsel,  that  the  creditor 
would  fail  to  obtain  the  judgment  which  he  after- 
wards did.  As  between  her,  as  residuary  legatee  and 
devisee,  and  himself  as  executor,  had  she  been  the 
only  person  interested  in  the  estate,  he  might  have 
been  justified  in  tolerating  her  misconduct,  but  as 
between  him  and  a  claimant  against  the  deceased,  his 
negligence  is  gross  and  without  excuse. 

It  is  unnecessary  to  consider  here  the  validity  of  the 
conveyance  to  the  Rev.  Mr.  Walsh,  as,  assuming  it  to 
be  void,  this  court  has  no  incidental  power,  in  this  pro- 
ceeding, to  order  a  sale  of  the  real  estate  for  the  pay- 
ment of  the  creditor's  claims  (Bevan  v.  Cooper,  72  iV. 
F.,  317). 

It  is  objected,  by  the  executor's  counsel,  that  the 
creditor  cannot  recover  here,  because  he  did  not  pre- 
sent his  claim  under  the  published  notice  to  creditors 
to  do  so.     Conceding  that  there  was  no  such  formal 
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presentation  of  the  claim,  in  this  instance,  as  the  stat- 
ute contemplates,  its  only  effect  would  be  to  limit  his 
recovery  in  any  action  he  might  bring  on  it,  to  the 
amount  of  the  assets  remaining  in  the  executor's  hands 
unadministered  at  the  commencement  of  the  action, 
and  to  deprive  him  of  the  right  to  costs.  The  objec- 
tion cannot  avail  in  a  proceeding  like  this.  But  the 
effect  of  this  decision  is  to  find,  virtually,  in  the  hands 
of  the  executor,  one  half  the  trust  fund  for  masses, 
and  the  amount  of  the  bonds  in  question. 

A  decree  will  be  entered  in  accordance  with  the 
views  above  expressed. 


Queens  Cotinty. — ^Hon.  A.  N.  WELLER,  Subrogate. — 
March,  1888. 

Matter  op  Cooley. 

In  the  matter  of  the  estate  of  Randolph  M.  Cooley, 

deceased. 


Money  awarded  by  the  Alabama  Court  of  Claims,  under  the  act  of  Con- 
gress, passed  In  1882,  on  account  of  an  *'  indirect  claim,*'  founded 
upon  the  payment  of  war-premiums  for  insurance,  is  to  be  deemed  a 
f2[iatuity  to  the  claimant,  and  is  protected  from  the  demands  of  his 
creditors. 

Where  such  money  is,  in  fact,  received  by  the  administrator  of  the  estate 
of  an  intestate  claimant,  it  does  not  constitute  assets  of  the  estate, 
and  is  not  applicable  to  the  payment  of  the  decedent's  debts. 

A  Sarrogate*s  court  cannot,  however,  in  such  a  case,  direct  payment  there- 
of by  the  administrator  to  the  relatives  entitled.  Their  remedy  is  a 
eivil  action  against  him,  for  moneys  had  and  received. 
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Voluntary  appearance,  in  such  a  court,  of  all  the  parties  to  a  controversy 
does  not  confer  power  to  determine  the  same,  where  the  subject- 
matter  is  without  its  jurisdiction. 

Taf t  V.  Mai-sily,  47  Hun,  175— followed. 

This  was  a  hearing  had  in  a  special  proceeding  in- 
stituted to  procure  a  judicial  settlement  of  the  ac- 
count of  Jonathan  G.  Kittle,  as  administrator  of  the 
estate  of  the  intestate  decedent.  The  facts  are  stated 
in  the  opinion. 

De  Witt,  Lockman  &  De  Witt,  for  administrator. 
T.  M.  Wyatt, /or  next  qf  kin. 

The  Surrogate. — Two  very  grave  questions  are 
presented  by  this  accounting,  viz. : 

First  Whether  or  not  the  funds  received  by  the 
accounting  administrator  are  assets  of  the  decedent's 
estate,  and  as  such  liable  to  be  applied  towards  the 
payment  of  his  debts,  and 

Second.  Are  the  debts  of  decedent  barred  by  the 
statute  of  limitations  so  as  to  prevent  the  holders 
from  participation  in  the  distribution  of  the  money  ? 

The  decedent  died  in  1867,  and  letters  of  adminis- 
tration were  issued  to  the  widow  and  Jonathan  6. 
Kittle,  a  creditor  of  the  decedent.  On  January  12th, 
1869,  all  the  assets  of  the  estate  having  been  convertr 
ed  into  money,  a  final  accounting  was  had  before  the 
Surrogate,  showing  $6,670  on  hand,  and  on  January 
26th,  1869,  a  decree  was  duly  made  and  entered  by 
the  Surrogate,  directing  the  money  to  be  distributed 
to  the  creditors,  pro  rata.  Thirty-five  different  claims 
were  established  before  the  Surrogate  (including  one 
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in  favor  of  the  administrator  for  $43,000)  amount- 
ing in  the  aggregate  to  $49,000,  and  the  dividend 
declared  thereupon  was  eleven  and  one  sixth  per  cent, 
on  a  dollar.  This  exhausted  all  the  assets  of  the 
estate  then  in  existence.  But  it  appears  that  the  de- 
cedent in  his  lifetime,  along  with  many  others,  had 
filed  with  the  United  States  government  claims  against 
England  for  a  large  amount,  for  increased  or  war  pre- 
miums, which  as  a  merchant  he  had  had  to  pay  out,  to 
insure  his  freight  and  cargoes  against  risk  of  capture 
and  destruction  by  the  Alabama  and  other  confederate 
cruisers. 

These  claims  were  denominated  "  indirect  claims,*' 
and  were,  along  with  other  claims  known  as  the  "  di- 
rect claims,"  presented  under  a  treaty  between  the 
United  States  and  England,  to  the  Court  of  Arbitra- 
tion, provided  for  in  the  treaty,  and  that  tribunal  sus- 
tained the  "  direct  claims,"  but  threw  out  the  "  indirect 
claims,"  holding  that  they  were  not  legitiniate  demands 
nor  valid  claims  against  England. 

All  the  claims  were  presented  by  the  United  States 
as  trustee  for  the  different  parties,  and  the  United 
States  government  was  in  form  the  plaintiff,  while 
England  was  defendant,  and  the  court,  while  deciding 
against  the  "  indirect  claims,"  awarded  to  the  United 
States  government  a  gross  sum  in  payment  of  the 
"  direct  claims."  After  receiving  the  award,  the  gov- 
ernment created  a  Court  called  the  Alabama  Court  of 
Claims  and  empowered  it  to  distribute  the  money  so 
recovered  to  the  various  holders  of  the  "  direct  claims." 
This  was  done,  and,  after  paying  them  all  in  full,  a 
large  unexpended  balance  was  left  over  in  the  hands 


Digitized  by  VjOOQ IC 


80      CASES  IN  THE  SURROGATES'  COURTS. 

HATTER  OF  COOLEY. 

of  the  United  States  government,  where  it  remained 
for  some  time.  Finally,  in  1882,  Congress  passed  a  law 
reorganizing  the  Alabama  Court  of  Claims,  and  author- 
izing it  to  distribute  the  balance  of  the  award  unex- 
pended to  the  various  persons,  who  had  been  compelled 
to  pay  the  large  increased  war  premiums,  for  insur- 
ance. And  by  the  award  of  that  court,  the  sum  of 
$6,409.87  has  come  into  the  hands  of  the  administra- 
tor, Kittle,  which  he  holds  for  distribution. 

The  question  now  is,  was  this  money  assets  of  dece- 
dent's estate  ? 

The  claim  of  Cooley,  when  filed  with  the  United 
States  government,  was  undoubtedly  an  asset,  unliqui- 
dated, dubious  and  uncertain,  but  still  an  asset.  It 
was  not  a  claim  against  the  United  States  government, 
but  a  claim  against  England,  and  when  Cooley  filed  it 
with  the  United  States  government,  the  government 
became  his  agent  and  trustee  to  prosecute  and  collect 
the  demand.  The  United  States  as  trustee  presented 
the  claim  to  the  tribunal,  provided  for  its  settlement 
and  adjustment,  and  it  was  thrown  out  and  adjudged 
to  be  no  claim,  and  from  that  time  it  ceased  to  be  a 
claim,  or  an  asset  of  any  kind.  Now  did  the  Act  of 
Congress  of  1882,  reorganizing  the  Alabama  Court,  and 
empowering  it  to  award  the  unexpended  balance  to 
the  various  persons  who  had  incurred  the  increased 
expense  of  war  premiums  for  insurance,  revive  it  as  a 
claim  and  an  asset  of  decedent's  estate? 

The  money  was  not  held  by  the  United  States  gov- 
ernment, to  be  applied  to  the  payment  of  such  claims, 
on  the  contrary  they  had  been  adjudged  by  the  only 
tribunal  having  jurisdiction  of  the  subject,  to  be  no 
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claim.  It  is  of  no  consequence  to  whom  this  unex- 
pended balance  did  belong,  so  long  as  it  did  not  mor- 
ally, legally  or  equitably  belong  to  these  "  indirect 
claimants."  The  United  States  government  took  the 
responsibility  of  giAang  it  to  them,  but  because  the 
money  citme  through  the  Geneva  Award,  it  did  not 
make  it  any  more  applicable  to  the  reimbursement  of 
these  persons  who  had  been  compelled  to  pay  increased 
war  premiums  than  the  surplus  or  any  other  sum  in 
the  treasury.  It  is  precisely  the  same  as  though  the 
United  States  government  had  donated  a  sum  of  money 
to  persons  who  had  suffered  by  reason  of  the  war, 
when  no  legal,  equitable,  or  moral  right  existed  in 
favor  of  the  recipients. 

It  was  simply  a  bounty,  a  donum  gratuitum  to  those 
who  perhaps  had  suffered  during  the  war,  but  who 
had  no  claim,  either  legal,  or  equitable  upon  any  body 
for  indemnification.  Now,  should  the  bounty  gener- 
ously given  by  the  government  to  these  sufferers,  be 
considered  assets,  and  (before  it  ever  reaches  the  object 
of  the  bounty  or  his  family)  liable  to  be  appropriated 
in  the  payment  of  his  debts  ? 

This  question  is  novel,  but  it  is  not  without  author- 
ity bearing  upon  the  subject.  The  Superior  Court  of 
Baltimore  city  has  in  a  recent  case  ( Ahrens  v.  Brooks) 
held  these  "  indirect  claims  "  not  to  be  assets,  and  that 
the  money  received  on  account  of  them  did  not  be- 
long to  an  Assignee  in  Bankruptcy.  And  the  General 
Term  in  New  York  city,  in  another  recent  case,  held 
that  the  money  received  on  account  of  these  "  indirect 
claims  "  belonged  to  the  bankrupt  and  not  to  his  as- 
signee in  Bankruptcy ;  that  it  was  not  an  asset,  but  a 
Vol.  VI.— 6 
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bounty  or  gift  to  the  bankrupt,  and  he  alone  was 
entitled  to  it.     See  Taft  v.  Marsily  (47  Hun,  175). 

The  case  of  Gillan  v.  Gillan  (55  Pa.,  430)  seems  to 
be  on  all  fours  with,  this  case.  There  the  decedent 
owned  a  house  in  Chambersburgh,  Pennsylvania,  upon 
which  several  claims  or  liens  had  been  filed  l)v  differ- 
ent creditors,  and  an  armed  Confederate  force  came 
into  the  town,  destroying  the  building  along  with  a 
large  number  of  others,  belonging  to  different  people. 
Subsequently  the  State  made  a  donation  or  appropria- 
tion to  indemnify  the  sufferers  by  that  raid,  and  the 
proportionate  share  of  the  decedent  having  come  into 
the  hands  of  the  administrator,  the  question  was  to 
whom  did  the  money  belong.  An  agreed  case  was 
made  up,  in  which  all  the  parties  appeared  and  argued 
the  question  fully  before  the  Supreme  Court  of  Penn- 
sylvania, in  banc,  and  that  tribunal  held  the  money 
did  not  belong  to  the  administrators  or  creditors,  but 
belonged  to  the  widow  and  children.  The  learned 
judge  who  gave  the  opinion,  after  declaring  it  to  be  a 
pure  gratuity,  said :  "  It  would  be  a  novel  mode  of 
rewarding  personal  merit  or  administering  personal  re- 
lief in  such  cases,  to  appropriate  the  bounty  to  the  cred- 
itors of  the  party  to  be  compensated  or  indemnified." 
I  can  see  no  difference  in  principle  between  that  case 
and  the  case  now  before  the  court,  and  therefore  hold 
that  the  funds  in  the  hands  of  the  administrator,  Kit- 
tle, are  not  applicable  to  the  payment  of  decedent's 
debts,  but  belong  to  the  widow  and  children  of  dece- 
dent. 

The  fact  that  it  was  a  bounty  or  donation  deter- 
mines the  direction  the  fund  must  take. 
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But,  although  I  may  be  of  the  opinion  that  the 
funds  belong  to  the  decedent's  wife  and  children,  it 
does  not  follow  that  I  can  make  a  decree  ordering  the 
same  to  be  paid  over  to  them.  If  I  am  correct  in  hold- 
ing the  funds  not  to  be  assets  of  decedent's  estate,  then 
it  follows  that  the  administrator  has  received  money 
belonging  to  the  widow  and  children  of  decedent  and  is 
liable  to  them  in  an  action  for  money  had  and  received, 
a  purely  common  law  action  of  which  a  Surrogate's 
court  has  no  jurisdiction.  A  decree  directing  the 
administrator  to  pay  over  money  which  he  had  in  some 
way  received,  and  which  belonged  to  another,  would 
be  absolutely  void,  for  in  effect  it  would  be  determin- 
ing private  controversies  between  persons  in  their  in- 
dividual capacity.  See  Be  van  v.  Cooper  (72  N.  Y.^ 
317) ;  Tucker  v.  Tucker  (4  Keyes,  136) ;  Curtis  v.  Stil- 
well  (32  Barb,,  364). 

A  Surrogate's  court  is  one  of  limited  jurisdiction, 
having  only  what  is  given  by  the  express  terms  of  the 
statute,  and  some  powers  incidental  thereto  (Sipperly 
V.  Baucus,  24  iV".  I^.,  46).  In  Stilwell  v.  Carpenter 
(59  i\r.  Y.y  414),  the  Court  of  Appeals  declared  the 
general  powers  of  a  court  of  equity  do  not  pertain 
to  a  Surrogate's  court,  and  decided  that  that  court 
could  not  set  off  mutual  judgments. 

That  all  parties  are  voluntarily  before  the  court  on 
a  final  accounting  of  an  administrator,  will  not  confer 
jurisdiction.  If  the  court  has  no  jurisdiction,  even  an 
agreement  of  the  parties  would  not  confer  the  power 
upon  it.  See  Tucker  v.  Tucker  (4  ^466.  Ct  App.  Dec.^ 
428).  The  widow  and  children  must  be  left  to  such 
remedies  against  the  administrator  as  the  law  affords 
them. 
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This  disposition  of  the  case  makes  it  unnecessary  to 
discuss  the  question  of  the  application  of  the  statute 


of  limitations. 


Queens  County.— Hon.  A.  N.  WELLER,  Subrogate. — 
March,  1888. 

Banta  v.  Willets. 

In  the  matter  of  the  application  for  probate  of  a  paper 
propounded  as  the  will  of  Bridget  Harrold,  de- 
ceased. 

The  rale  that  nndue  inflaence,  exerted  to  procure  a  testamentary  disposi- 
tion, must  he  sufficient  to  overcome  free  agency  is  limited  to  cases  where 
the  testator  and  his  influential  adviser  stand  upon  a  level,  and  does  not 
apply  where  there  is  a  confidential  relation,  and  the  latter  occupies  a 
dominating  position. 

The  suspicion  with  which  the  law  views  a  devise  or  hequest  to  a  physician, 
a  counsellor,  or  a  guardian,  from  his  patient,  client  or  ward,  is  likewise 
indulged  as  between  a  master  and  a  menial  domestic  servant. 

While  it  is  true,  in  every  instance,  that  the  influence  alleged  must  be 
proved,  the  existence  of  such  a  relation,  taken  in  connection  with  the 
fact  of  an  unnatural  disposition,  shifts  the  onus  to  the  shoulders  of  the 
one  seeking  to  sustain  the  will. 

Marx  V.  McGlynn,  SS  N.  F.,  370— compared. 

The  will  of  decedent,  who  had  been  a  servant  in  her  employer's  family 
almost  twenty-nine  years,  and  was  unable  to  read  or  write,  was  made 
more  than  fourteen  years  before  her  demise,  and  disposed  of  her  little 
all,  consisting  of  her  claim  for  unpaid  wages  for  nearly  the  entire 
period,  in  somewhat  elaborate  provisions,  in  favor  of  her  mistress,  W., 
and  descendants,  to  the  exclusion  of  her  own  niece,  her  only  next  of 
kin,  to  whom  she  had  ever  been  devotedly  attached,  and  had  stated  that 
she  intended  to  leave  her  property. 

There  was  evidence  on  the  part  of  proponent,  to  show  that  decedent,  at  the 
time  of  execution,  was  confined  to  her  bed  by  illness,  and  expressed  a 
desire  to  make  a  will,  stating  her  wish  to  leave  her  money  where  she 
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had  earned  it;  that  proponent  protested  against  such  a  disposition,  hut, 
at  length  yielding,  procured  the  attendance  of  witnesses  and  a  scrivener, 
and  assisted  decedent  from  her  couch  to  the  dining-room,  wfiere  the 
document  was  drawn  and  suhscrihed.  It  was  then  taken  by  proponent 
and  placed  in  her  strong  box,  where  it  remained  until  she  produced  it 
for  probate. — 
Held,  that  the  efficiency  of  proponent's  family,  in  respect  of  the  genesis, 
and  solicitude  for  the  preservation,  of  the  will  were  too  great  to  war- 
rant the  court  in  ignoring  the  presumption  which  the  law  raised  against 
its  validity;  and  that  probate  must  be  refused. 


Application  for  probate  of  will.  The  facts  are 
stated  in  the  opinion. 

The  Surrogate. — This  case  is  an  extraordinary 
one.  A  servant  girl's  will  is  offered  for  probate  by 
her  employers*  family.  The  will  is  contested  by  Mary 
Banta,  decedent's  niece  and  her  only  next  of  kin  and 
heic  at  law. 

The  decedent  was  a  servant  of  Isaac  W.  Willets,  of 
North  Hempstead,  and  had  been  in  his  service,  as  a 
domestic,  for  nearly  twenty-nine  years.  She  came 
from  Ireland  about  thirty-three  years  ago,  and  for 
the  first  three  years  found  a  home  with  her  sister,  a 
Mrs.  Pendergast,  the  mother  of  contestant^  Mary 
Banta ;  and  while  she  was  making  her  home  at  her 
sister's  the  contestant  was  bom.  Decedent  nursed 
and*  cared  for  contestant  during  her  early  infancy,  the 
mother  being  sick  most  of  the  time.  Decedent  and 
contestant  were  much  attached  to  each  other,  and  a 
correspondence  was  kept  up  between  them  down  to 
the  day  of  decedent's  death.  Contestant  visited  de- 
cedent occasionally,  and  occasionally  decedent  visited 
contestant ;  and  their  attachments  were  never  inter- 
rupted but  continued  imbroken  to  the  end.     Dece- 
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dent  before  making  the  alleged  will,  and  afterwards, 
frequently  said  to  different  people  that  contestant 
should  have  all  she  had  when  she  died. 

The  decedent  died  November  13th,  1887,  at  the 
house  of  her  master,  Mr.  Willets ;  and  after  her  death 
a  will  was  produced  by  the  mistress  of  decedent,  made 
more  than  fourteen  years  before  her  death.  By  this 
will,  decedent  bequeathed  to  Enmia  Willets,  a  daugh- 
ter of  her  master  $100,  and  to  Alice  W.  Titus  and 
Charles  W.  Sherwood,  grandchildren,  $50,  each,  di- 
recting the  principal  to  be  invested,  and  the  accumu- 
lations added  to  the  principal  until  they  arrived  at 
twenty-one  years  of  age,  with  a  limitation  over  to 
their  respective  mothers,  should  they  die  before  ma- 
turity. All  the  rest  and  residue  she  gave  to  the  wife 
and  son  of  her  master,  and  appointed  her  master  ^nd 
Oliver  Titus,  a  cousin  of  Mrs.  Willets,  executors. 

The  origin  of  this  will  is  not  very  clearly  shown. 
Mrs.  Willets,  one  of  the  chief  beneficiaries,  says  that 
deceased  was  taken  sick  with  an  intermittent  fever, 
and  expressed  a  desire  to  make  a  will,  saying  she  had 
earned  her  money  there,  and  she  wanted  to  leave  it 
with  the  family.  Mrs.  Willets  says  she  protested,  but 
communicated  Bridget's  desire  to  her  husband,  Mr. 
Willets,  who  went  to  Roslyn  and  got  a  Mr.  Hicks  to 
come  up  and  draw  the  will.  Mr.  Hicks  was  a  friend  of 
the  family  but  not  a  lawyer.  Mrs.  Willets  also  states 
that,  when  Mr.  Hicks,  the  writer  of  the  will  arrived, 
she  went  upstairs  to  decedent's  room,  got  her  up  out 
of  a  sick  bed,  and  assisted  her  down  stairs  into  the 
dining  room,  where  the  will  was  drawn  and  executed, 
she  being  in  and  out  of  the  room  during  the  time. 
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Mr.  Hicks,  the  writer  of  the  will,  witnessed  it,  signing 
the  name  of  the  decedent  for  her,  she  not  being  able 
to  read  or  write.  The  other  witness  was  Mr.  Gibson, 
a  neighbor,  since  deceased.  How  he  came  to  act  as  a 
witness  does  not  distinctly  appear.  Mrs.  Willets  says 
she  thinks  her  husband  went  for  him,  but  she  did  not 
hear  decedent  request  any  one  to  go  for  him.  After 
the  will  was  executed,  Mrs.  Willets,  one  of  the  chief 
beneficiaries  immediately  took  possession  of  the  instru- 
ment, put  it  in  her  strong  box,  and  has  kept  it  ever 
since,  the  decedent  never  seeing  it  again,  and  never 
asking  to  see  it. 

The  decedent  came  into  the  employ  of  the  Willets 
family  as  a  common  domestic,  and  continued  in  that 
menial  capacity  down  to  the  day  of  her  death.  Her 
wages  were  five  dollars  per  month  in  winter,  and  six 
dollars  in  summer.  She  did  not  take  up  her  wages  as 
they  became  due,  only  occasionally  receiving  small 
simis  as  needed  from  time  to  time,  and  all  the  estate, 
left  by  decedent  at  her  death,  was  the  amount  due  her 
as  a  servant  to  this  family,  who  were  her  sole  benefi- 
ciaries. No  settlement  had  taken  place  between  de- 
cedent and  her  employers,  and  no  one  on  the  hearing 
seemed  able  to  tell  how  much  was  due  her.  At  the 
time  the  alleged  will  was  drawn,  fourteen  years 
before  her  death,  decedent  asked  Mrs.  Willets  how 
much  was  coming  to  her,  and  she  was  told  that  she 
had  not  figured  it  up,  and  could  not  tell  exactly,  but 
she  supposed  it  weis  about  five  or  six  hundred  dollars. 
The  decedent  was  weak,  simple  minded,  ignorant  and 
taciturn,  having  no  acquaintances  and  receiving  no 
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visitors,  with  the  exception  of  her  niece,  Mary  Banta, 
and  her  brother-in-law  Mr.  Pendergast. 

A  will  made  by  a  servant  bequeathing  to  her  mas- 
ter's family  all  she  has  in  the  world,  which  consists 
merely  of  the  wages  due  from  her  master,  challenges 
suspicion,  and  when  reinforced  by  the  fact  that  the  will 
is  at  variance,  with  decedent's  expressed  intention,  both 
before  and  after  the  date  of  the  will,  and  is  likewise 
opposed  to  the  dictates  of  nature  and  justice,  the  pre- 
sumption is  that  it  was  the  result  of  imdue  influence. 
It  is  true  undue  influence  must  be  proved  and  not  pre- 
sumed, and  ordinarily  it  will  not  be  presumed  from  a 
motive  nor  opportunity  to  exercise  it.  But  where  a 
weak,  simple-minded  servant  girl,  makes  a  will  in 
favor  of  those  who,  for  a  quarter  of  a  century,  have 
dominated  over  her,  and  whose  slightest  commands 
she  had  been  accustomed  implicitly  to  obey,  it  shows 
such  a  subordinate  confidential  relation  as  will  pecu- 
liarly imply  the  exercise  of  undue  influence  and  au- 
thority over  her,  and  the  onus  is  changed  at  once ;  all 
suspicions  must  be  allayed,  and  it  must  appear,  by 
clear  and  convincing  evidence,  that  the  will  is  the 
free,  full  and  unbiassed  act  of  decedent's  own  mind. 

Undue  influence  may  be  exercised  by  physical  coer- 
cion or  by  threats  of  personal  harm  and  duress,  by 
which  a  person  is  compelled  really  against  his  will,  to 
make  a  testamentary  disposition  of  his  property. 
That  kind  of  undue  influence  can  never  be  presumed. 
It  must  be  shown  by  evidence  legitimately  proving 
the  facts.  But  there  is  another  kind  of  undue  influ- 
ence more  common  than  that  just  referred  to,  and 
that  is,  when  the  mind  and  will  have  been  overpowered 
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by  the  commanding  position  of  another,  so  that  the 
testator  willingly  and  intelligently  executed  a  will, 
yet,  it  was  really  the  will  of  another,  induced  by  the 
overpowering  influence  exercised  upon  a  weak  or  im- 
paired mind.  Judge  Earl,  in  Marx  v,  McGlynn  (88 
i^T.  T.y  370),  says:  "There are  certain  cases  in  which 
the  law  indulges  in  the  presumption  that  undue  influ- 
ence has  been  used,  and  these  cases  are:  where  a 
patient  makes  a  will  in  favor  of  his  physician ;  a  client 
in  favor  of  his  lawyer ;  a  ward  in  favor  of  his  guardian ; 
or  when  other  close  confidential  relationship  exists. 
Such  wills,  when  made  to  the  exclusion  of  the  natural 
objects  of  the  testator's  bounty,  are  viewed  with  great 
suspicion  by  the  law,  and  strong  proof  should  be  re- 
quired, besides  the /aciwm  of  the  will,  before  the  will 
can  be  sustained."  This  rule  relative  to  lawyers,  phy- 
sicians and  guardians  applies  with  equal,  if  not  greater, 
force  to  that  of  master  and  servant.  Surely,  if  the 
law  presumes  undue  influence  where  physicians  or 
lawyers  are  made  beneficiaries,  it  ought  to  indulge  in 
the  same  presumption  against  a  master,  who  has  long 
dominated  over  a  simple-minded  menial. 

The  rule,  that  undue  influence  must  be  sufficient  to 
overcome  free  agency,  is  limited  to  cases  where  the 
testator  and  legatee  stand  on  a  level.  It  does  not 
apply  where  there  was  a  confidential  relation,  the 
testator  being  dependent,  and  the  beneficiary  holding 
the  dominating  situation  (Redf.  Lead.  Cas.  on  Wills, 
522,  n. ;  Tyler  v.  Gardiner,  35  N.  T.,  559 ;  Kevill  v. 
Kevill,  6  Am.  L.  Reg,,  N.  S.,  79  ;  Taylor  v.  Wilbum, 
20  Mo.,  306 ;  Marshall  v.  Flinn,  4  Jones  [^N.  C],  Lawy 
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199  ;  Swinburne  on  Wills,  887 ;  Matter  of  Smith,  95 
JSr.  r.,  516;  1  Redf.  on  Wills,  515). 

The  learned  counsel  for  the  proponent,  in  his  very- 
able  brief,  says  "  there  is  no  aflBrmative  proof  that  the 
proponent  or  any  other  person,  exercised  any  undue 
influence  whatever  upon  the  deceased."  The  answer 
to  the  suggestion  is  that,  because  of  her  menial,  de- 
pendent position,  and  the  dominating  sway  over  her 
by  the  beneficiaries  under  the  will,  the  law  will  pre- 
sume undue  influence,  and  the  proponents  of  a  will 
in  such  a  case  are  bound,  on  applying  for  probate,  to 
give  some  explanation  of  its  unnatural  character,  and 
to  disprove  the  legal  presumption  that  it  was  the 
result  of  undue  influence  arising  from  the  peculiar 
relations  of  the  parties  (Colhoun  v.  Jones,  2  Redf.y  34, 
37,  38;  4  id.,  409;  Estate  of  Sarah  A.  Peck,  27  W. 
D.,  157 ;  Will  of  Demmert,  3  Law  Bull,  39).  In  the 
language  of  Surrogate  Rollins  (Case  of  Peck,  supra) : 
"  Fraud  and  undue  influence  will  readily  be  inferred  in 
such  a  case,  unless  all  jealous  suspicions  are  put  to 
rest  by  satisfactory  testimony."  Who,  outside  of  this 
family,  ever  heard  Bridget  say  she  intended  to  give 
all  she  had  to  them,  or  that  she  ever  expressed  any- 
peculiar  regard  or  affection  for  them  ?  Several  wit- 
nesses swore  that  she  stated  that  she  intended  her 
niece  Mary  Banta  should  have  her  property,  but  none 
that  she  intended  her  master's  family  should  be  her 
beneficiaries.  Again,  why  should  this  feeble  minded 
domestic  think  of  making  a  will  at  all  ?  Persons  of 
her  humble  walk  in  life  are  not  given  to  making  wills. 
Who  put  the  idea  into  decedent's  head? 

But  the  contents  of  the  will  most  emphatically 
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stamp  it  as  the  will  of  another.  She  gave  $50  to 
each  of  two  of  her  master's  grandchildren,  with  in- 
structions that  the  legacies  be  invested,  and  the  accu- 
mulations added  to  the  principal,  until  the  children 
arrive  at  the  age  of  twenty-one  years,  and,  in  case  of 
their  death  before  that  period,  a  limitation  over  to 
their  respective  mothers.  This  is  too  comprehensive 
a  testamentary  scheme,  to  be  the  product  of  the  brain 
of  a  poor  domestic  drudge,  and  was  never  evolved  out 
of  her  feeble  mind  unaided  by  some  dominating  influ- 
ence outside  of  it.  But  again,  why  should  decedent 
utterly  ignore  her  niece  Mary  Banta,  the  only  relative 
she  had  in  the  world?  She  was  a  sister's  child,  born 
almost  in  her  arms.  Naturally  Mary  Banta  would 
seem  like  her  own  offspring,  and  the  proof  shows  that 
she  was  much  attached  to  her ;  that  it  continued  to 
the  end,  and  that  decedent  on  two  or  three  different 
occasions  said  to  different  people  that  Mary  should 
have  what  she  possessed  when  she  died.  What  ex- 
planation is  there  of  the  disregard  of  such  natural 
affections,  manifested  by  this  will?  Why  such  a 
radical  change  from .  her  previously  as  well  as  subse- 
quently expressed  testamentary  intentions  ?  The  sus- 
picions of  undue  influence  excited  by  the  dependent 
and  dominating  relations  existing  between  the  tes- 
tator and  her  beneficiaries,  and  the  sudden  change  of 
her  testamentary  intentions  have  not  been  removed, 
but,  on  the  contrary,  strengthened  by  the  testimony 
relative  to  the  manner  of  the  execution  of  the  will. 
Mrs.  Willets  told  her  husband  to  go  after  a  man  to 
draw  the  will.  True,  she  says  the  deceased  requested 
it,  but  the  fact  remains  that  Mrs.  Willets  was  the 
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prime  moving  spirit  in  bringing  the  will  into  being. 
She  got  the  deceased  up  out  of  a  sick  bed  and  helped 
her  down  stairs  to  make  the  will.  When  the  scribe 
arrived  and  as  soon  as  it  was  executed,  she  takes  pos- 
session of  the  will,  and  keeps  it  under  lock  and  key 
until  after  decedent's  death.  The  family  had  alto- 
gether too  much  to  do  with  the  making  of  the  will, 
and  have  manifested  too  much  interest  in  its  preseiv 
vation,  to  warrant  me  in  ignoring  the  presumption 
which  the  law  raises  against  it. 

I,  therefore,  decline  to  admit  the  paper  to  probate. 


Albany  County.  — Hon.  FRANCIS  H,  WOODS, 
SuRKOGATE. — February,  1888. 

Matter  of  Veddeb. 

In  the  matter  of  the  probate  of  the  will  of  Eliza  Ann 
Vedder,  deceased. 

The  doctrine  of  Di'lafield  y.  Parish  (25  N,  T.,  9)  upon  the  subject  of  testa- 
mentary  capacity^xplained  as  deciding  that  every  man  is  presumed 
to  be  compos  mentis,  and  the  burden  of  proof  rests  upon  the  xmrty  al- 
leging an  unnatural  condition  of  mind  to  have  existed  in  the  testator. 

The  policy  of  the  law  embodied  in  Code  Civ.  Pro.,  §  829,  whereby,  in  a  pro- 
bate proceeding,  the  husband  of  testatrix,  being  proponent  of  the  will, 
was  rendered  incompetent  to  testify  concerning  communications  with 
decedent,  upon  an  issue  as  to  testamentary  capacity— declared  a  hoary 
superstition. 

Where  an  insane  delusion  is  proved,  the  testator's  mental  capacity  is  to  be 
measured  by  the  relations  of  the  delusion  to  the  testamentary  act 

Upon  an  application  for  the  admission  to  probate  of  the  will  of  decedent, 
a  married  woman,  executed  about  two  and  a  half  years  before  lier 
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death,  whicb  occurred  at  the  advanced  age  of  seventy-seven  yeai-s,  it 
was  shown  that  her  physical  powers  had  been  gradually  failing;  that 
she  was  miserly  in  disposition,  and,  at  times,  imcleanly  in  her  habits; 
that,  during  the  last  quarter  of  a  century,  she  had  been  a  believer  in 
witchcraft,  frequently  talked  of  buried  treasures,  had  seen  the  head- 
less horseman,  gave  absurd  recipes  and  advice  to  others ;  pretended  to 
have  had  personal  interviews  with  the  deity  aqd  the  evil  one,  to  have 
entered  heaven  and  conversed  with  its  inhabitants;  and  expressed  a 
desire  to  be  robed  like  the  angels  when  she  died: — While,  on  the  other 
hand,  it  appeared  that  she  was  prudent  and  sensible  in  the  manage- 
ment of  her  household  affiairs,  shrewd  at  a  bargain,  a  consistent  church 
member,  interested  in  religious  work,  and  an  affectionate  wife;  that 
the  dispositions  of  her  will  were  in  accord  with  natural  claims  upon 
her  bounty,  and  that,  as  the  subscribing  witnesses  testified,  she  was 
rational  at  the  time  of  execution.— 

Held,  that  the  petition  for  probate  should  be  granted. 

Van  Guysling  v.  Van  Kuren,  36  ^.  F.,  70— compared;  Morse  v.  Scott,  4 
Dem.j  507— distinguished. 


Application  for  probate  of  will.  The  facts  are 
stated  in  the  opinion. 

John  T.  McDonottgh, /or  proponent;  Edwin  Countbyman,  qf  counsel. 
H.  T.  Sanfobd, /or  contestant ;  Eugene  Bublinoam e,  q/"  counaeZ. 

The  Surrogate. — This  is  a  proceeding  for  the  pro- 
bate of  a  paper  purporting  to  be  the  last  will  of  Eliza 
Ann  Vedder.  By  this  instrument,  all  the  property  of 
decedent  is  devised  and  bequeathed  to  her  husband, 
the  proponent  here,  except  a  legacy  of  $100,  given  to 
Eliza  Sicker,  her  niece  and  namesake.  The  nephews 
and  nieces  of  decedent  oppose  the  probate  on  the 
grounds  that  the  will  offered  was  not  the  free,  volun- 
tary and  unconstrained  act  of  Mrs.  Vedder,  that  it  was 
not  subscribed,  published  and  attested  by  her  as  re- 
quired by  law,  and  that  she  was  not  of  sound  mind, 
memory  and  understanding. 
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The  testatrix  died  January  19th,  1887^  at  the  town 
of  Watervliet,  aged  about  seventy-seven  years.  Her 
married  life  covered  a  period  of  twenty-seven  years, 
during  which  she  and  her  husband  lived  contentedly 
on. the  farm  of  eighty  acres  which  they  owned  in  com- 
mon. There  was  no  issue  of  the  marriage.  The 
proponent  is  about  fifty-seven  years  old.  The  will  in 
question  was  executed  in  August,  1883,  at  their  house. 
At  the  same  time  and  place,  Mr.  Vedder,  the  propo- 
nent, made  and  executed  a  will,  whereby  he  gave  all 
his  property  to  his  wife,  the  testatrix  here.  Both  wills 
were  drawn  by  the  same  draftsman,  who  was  not  a 
lawyer,  but  a  neighbor  and  friend  of  this  aged  couple. 
The  same  subscribing  witnesses  attested  each  of  these 
wills. 

I  am  satisfied  from  the  evidence,  beyond  a  doubt, 
that  the  will  in  question  was  executed,  published  and 
attested  according  to  law,  and  that  it  was  the  free 
and  unconstrained  act  of  Eliza  Ann  Vedder.  Undue 
influence  is  not  shown  to  have  been  exercised.  The 
value  of  the  property  of  each  was  about  equal,  and 
the  disparity  in  ages  was  not  so  great  as  to  seriously 
disturb  the  proportion  of  interests.  The  influence 
which  the  law  condemns  is  that  which  is  exercised  by 
coercion,  fraud  and  imposition,  and  not  such  as  arises 
from  gratitude,  affection  or  esteem.  Undue  influence 
must  amount  to  the  moral  coercion,  which  restrains 
independent  action,  and  destroys  free  will  and  agency, 
and  the  burden  of  proof  is  on  the  party  alleging  it 
(Matter  of  Martin,  98  iV.  F.,  193).  The  most  serious 
question  I  have  had  to  consider  is  that  of  the  testa- 
mentary capacity  of   this  testatrix.     The  testimony 
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bearing  thereon  is  very  voluminous,  covering  five 
hundred  type-written  pages.  Among  the  principal 
facts  proved  by  the  contestants,  are  the  following : 
That  the  testatrix  was  very  old  and  in  a  gradually 
failing  physical  condition  ;  that  she  frequently  talked 
to  her  neighbors  about  buried  treasure,  and  how  to 
find  it ;  that  she  put  irons  in  the  cream,  and  marked 
the  bottom  of  the  chum  with  the  sign  of  the  cross, 
to  make  the  butter  come  ;  that  she  said  she  could  not 
keep  her  horses  fat  because  the  witches  rode  them  at 
night;  that  she  was  close-fisted  and  miserly  in  her 
disposition  and,  at  times,  uncleanly  in  her  way  of  eat- 
ing and  slovenly  in  her  apparel ;  that  she  refused  to 
buy  necessary  under-clothing  for  a  sick  sister;  that 
she  said  she  had  conversed  with  Jesus,  and  had  seen 
the  evil  one  ;  that  she  believed  in  witches  and  witch- 
craft, that  she  told  a  neighbor,  that  she  had  seen  a 
headless  horseman  riding  across  her  field ;  that  she 
told  another  neighbor  that  her  crying  child  was  be- 
witched, and  that  if  she  would  search  its  pillow  she 
would  find  a  hard  bunch  of  feathers  therein,  which 
was  the  witch,  and  that  she  should  boil  this  bunch  at 
night  in  a  pot,  and  that  at  midnight  she  would  hear 
some  one  knock, — that  she  should  not  answer,  and  in 
the  morning  the  body  of  the  witch  would  be  found 
outside  the  door;  that  she  said  she  had  seen  lights 
over  certain  spots  on  the  farm,  and,  that,  if  a  person 
would  dig  there  at  midnight,  he  would  find  money 
there ;  that  she  told  a  certain  woman  to  put  live  coals 
and  a  red  garter  under  her  chum,  and  that  the  butter 
would  come;  that  she  had  talked  with  a  fortune- 
teller, who  told  her  of  the  buried  money ;  that  she 
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once  said,  at  Schenectady,  that  she  had  seen  the  Lord 
Jesus,  with  a  sword,  and  the  angels  about  him ;  that 
she  said  she  had  seen  a  ball  of  light  in  the  air,  with 
the  reflection  of  soldiers  marching,  and  that  the 
heavens  became  red  as  blood  when  the  lights  disap- 
peared ;  that,  once  upon  a  time,  she  took  her  nephew 
(a  contestant)  to  dig  for  gold  on  her  farm,  and  had 
him  carry  a  red  rooster  under  his  arm  for  good  luck 
(as  I  suppose),  and  that  they  dug,  and  got  no  gold ; 
that  she  said  it  was  wicked  for  her  to  mourn  for  her 
deceased  sister,  because  she  had  seen  her  in  a  vision 
and  been  told  by  her  not  to  mourn ;  that  she  said  she 
had  been  to  heaven  in  visions  and  conversed  with  peo- 
ple there ;  that  she  said  she  desired  to  be  robed  like 
the  angels  when  she  died ;  that  all  these  strange 
things  were  said  and  done  by  her  during  the  last 
quarter  of  a  century  of  her  life :  and  the  witnesses 
who  testify  of  these  things  believe  she  was  irrational 
because  of  them,  although  some  of  them  say  that  in 
her  ordinary  affairs  she  was  not  a  foolish  woman. 

On  the  other  hand,  the  proponent  proved  that,  in 
the  performance  of  her  household  duties  and  farm 
business,  the  testatrix  was  a  prudent,  sensible  woman ; 
that,  since  her  marriage,  she  had  successfully  looked 
after  the  financial  affairs  of  herself,  and  to  some 
extent  those  of  her  husband  ;  that  she  kept  her  house 
neat  and  clean ;  that,  within  a  few  years  before  her 
death,  she  was  a  party  to  an  agreement  to  let  the 
farm  on  shares,  and  that  she  gave  wise  directions  as 
to  how  it  should  be  worked ;  that  she  went  to  market 
frequently,  and  made  good  sales  of  her  farm  products, 
and  made  sharp  bargains  for  necessary  supplies  j  that 
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she  was  a  life-long  member  of  the  Reformed  Dutch 
Church  in  her  neighborhood,  and  attended  services 
regularly  until  the  last  two  or  three  years  of  her  life, 
when  she  was  disabled  by  rheumatism  and  other  bodily 
infirmity ;  that  she  labored  to  bring  her  husband  into 
membership ;  that  she  was  greatly  interested  in  church 
work ;  that  she  frequently  read  her  Bible  and  prayed 
with  her  pastor ;  that  her  married  life  was  happy  and 
peaceful,  and  that  respectful  and  affectionate  relations 
existed  between  her  husband  and  herself ;  that  a  be- 
lief in  visions  was  a  part  of  her  religious  faith ;  that 
she  believed  she  had  sent  several  persons  to  heaven 
by  converting  them;  that  she  held  Christ  as  her 
Saviour,  and  believed  in  a  real  communion  with  him 
through  prayer ;  that  she  had  an  intense  way  of  ex- 
pressing her  religious  experience ;  that  many  of  her 
expressions  were  borrowed  from  the  Bible ;  that  she 
accepted  the  sacred  scriptures  as  the  inspired  word  of 
God ;  that  she  believed  in  their  inspiration  as  declared 
in  the  creed  of  the  Reformed  Dutch  Church :  and  the 
witnesses  who  testify  to  these  things  believe  her  to 
have  been  rational.  The  subvscribing  witnesses  are 
clear  and  emphatic  in  their  belief  and  opinion,  that 
the  testatrix  was  of  sound  mind  and  memory  when 
she  executed  the  will. 

By  force  of  a  hoary  superstition  of  the  law,  em- 
bodied in  the  statutes,  the  husband  and  next  of  kin, 
who  knew  her  best,  were  not  permitted  to  testify,  as 
to  the  personal  transactions  or  communications  with 
her.  It  does  not  appear  that  there  was  any  unfriendly 
feeling  between  testatrix  and  her  contesting  kinsfolk. 

There  is  no  evidence  whatever  to  show  that  any  or 
Vol.  VI. — 7 
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all  of  these  beliefs,  delusions,  eccentricities  or  peculiar- 
ities, had  the  slightest  connection  with  or  influence 
upon  her  testamentary  act  here  in  question.  There 
was  one  medical  witness  sworn  on  each  side,  who  had 
never  personally  known  or  seen  the  testatrix,  and  who 
answered  hypothetical  questions  made  up  from  the 
testimony.  Of  course  the  medical  testimony  is  quite 
evenly  balanced,  and  has  no  decisive  weight  either 
way  (Ferguson  v.  Hubbell,  97  N.  F.,  513,  514). 

The  statutes  declare  that  all  persons  except  idiots, 
persons  of  unsound  mind  and  infants,  may  devise  real 
estate,  and  that  persons  of  a  certain  age,  of  sound  mind 
and  memory,  may  bequeath  personal  property.  The 
courts  have  held  that,  under  these  provisions  of  law, 
all  that  is  required  is,  that,  at  the  time  of  making  a 
will,  the  testator  shall  have  sufficient  capacity  to  com- 
prehend the  condition  of  his  property,  and  his  rela- 
tions to  the  persons  who  are  or  might  have  been  the 
objects  of  his  bounty,  and  the  scope  and  bearing  of 
the  provisions  of  his  will  (Van  Guysling  v.  Van 
Kuren,  35  iV.  J".,  70).  There  is  no  presumption 
against  a  will,  because  made  by  a  person  of  advanced 
age,  nor  can  incapacity  be  inferred  from  an  enfeebled 
condition  of  mind  or  body  (Horn  v.  Pullman,  72  iV. 
Y.y  269-276).  The  criterion  as  to  mental  capacity, 
in  all  who  are  not  idiots  or  lunatics,  rests  on  the  de- 
termination whether  the  testating  party  was  compos 
7n€ntis,  or  7ion  compos  mentis^  as  those  terms  are  used 
in  their  fixed  legal  meaning.  The  person  propound- 
ing a  will  must  prove  the  mental  capacity  of  the  tes- 
tator, but  at  common-law,  and  under  our  statutes,  as 
defined  by  the  highest  authority,  the  legal  presump- 
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tion  is  that  every  man  is  compos  mentis^  and  the 
burden  of  proof  that  he  is  not  so  rests  upon  the  party 
who  alleges  that  an  unnatural  condition  of  mind  ex- 
isted in  the  testator  (Delafield  v.  Parish,  25  iNT.  Y.y  9). 

The  doctrine,  that  any  insane  delusion  incapacitates 
from  making  a  will,  is  not  followed  in  this  State. 
The  rule  here  seems  to  be  well  settled,  that  mental 
capacity  is  to  be  measured  by  its  relations  to  the 
testamentary  act.  It  has,  therefore,  been  held  that  a 
person  having  any  insane  delusion  relating  to  the 
property,  the  persons  concerned,  or  the  provisions  of 
the  will,  is  incapable;  while  delusions  which  in  no 
way  relate  to  these  do  not,  as  a  matter  of  law,  inca- 
pacitate, for  they  involve  no  more  likelihood  of  actual 
incapacity  than  many  other  latent  causes.  Thus,  in 
Van  Guysling  v.  Van  Kuren  (35  iV.  F.,  70),  the  facts  in 
many  respects  resembled  those  proved  in  the  case  at  bar. 
There,  it  appeared  that  the  testatrix  believed  she  was 
tormented  by  witches  and  spooks,  which  kept  her  awake 
at  nights,  and  became  enraged  at  those  who  told  her 
there  were  no  witches;  that  she  imagined  she  saw 
things  which  did  not  exist ;  that  she  described  visions 
she  had  while  sleeping ;  that  she  talked  disconnectedly 
and  was  forgetful ;  that,  on  one  occasion,  she  directed 
a  person  to  buy  two  pounds  of  pork,  and  gave  him 
only  two  cents  to  buy  it  with,  when  the  price  was 
eight  cents;  that  she  used  her  fingers  instead  of  a 
knife  and  fork ;  that  her  eyes  were  frequently  wild 
and -glaring,  and  yet  the  Court  of  Appeals  held  she 
was  of  disposing  mind  and  memory. 

In  Thompson  v.  Quimby  (2  Bradf,  449  ;  21  Barh.y 
107),  the  testiitor  believed  that  he  had  found  the  place 
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where  Captain  Kidd's  treasure  was  buried,  and  he  was 
only  prevented  from  getting  it  by  broken  spells ;  that 
he  had  been  hugged  by  a  ghost;  his  housekeeper 
having  dreamed  that  his  pair  of  horses,  which  cost 
$250,  would  run  away  and  kill  him,  he  exchanged 
them  the  next  day  for  a  horse  not  worth  ten  dollars ; 
that  he  had  the  recipe  to  make  the  philosopher's 
stone ;  that  there  were  spirits  in  the  air ;  that  spirits 
tormented  him  in  sickness,  and  that  he  had  seen  the 
evil  one  in  the  shape  of  a  bull.  The  learned  Surro- 
gate Bradford  reached  the  conclusion  that  the  credu- 
lity, superstition  and  absurd  belief  in  the  supernatural 
are  not,  per  se,  indications  of  insanity,  and  he  pro- 
bated the  will.  The  General  Term  confirmed  his  decis- 
ion, and  held  that "  erroneous,  foolish  and  even  absurd 
opinions  on  certain  subjects  do  not  show  insanity, 
when  the  person  entertaining  them  still  continues  in 
the  possession  of  his  faculties,  discreetly  conducting 
not  only  his  own  affairs,  but  the  business  of  others." 
In  Forman's  will  (54  Barh.^  274,  297),  it  was  said  that 
a  monomaniac  or  a  partially  insane  person  may  make 
a  will.  A  believer  in  witches  and  witchcraft,  in  spir- 
itualism, or  in  the  doctrines  of  Mahomet,  may  make  a 
will.  In  Bonard's  case  (16  Ahh.,  iV.  S.,  128, 182),  the 
deceased  was  a  believer  in  the  doctrine  of  metempsy- 
chosis, and  gave  his  entire  estate  of  $50,000  to  the 
Society  for  the  Prevention  of  Cruelty  to  Animals,  and 
his  will  was  sustained. 

In  Coit  V.  Patchen  (77  N.  T.,  533),  the  will- was 
contested,  and  delusions  alleged  as  to  the  conduct  and 
affection  of  testatrix's  husband,  and  as  to  the  want  of 
affection  for  her  on  the  part  of  some  of  her  children ; 
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among  others,  that  they  desired  to  confine  her  in  an 
asylum,  whereby  she  was  led  to  discriminate  against 
them.  The  testatrix  was  a  strong-minded  woman.  She 
had  had  a  severe  sickness  some  years  before  making  her 
will ;  she  continued  thereafter,  however,  to  manage 
and  control  her  business,  to  collect  her  rents  and  make 
improvements.  She  conversed  intelligently.  No  act 
of  insanity  or  improvidence  as  to  her  business  affairs 
was  shown.  She  was  passionately  jealous  of  her  hus- 
band, and  quarreled  with  him  frequently*  The  chil- 
dren discriminated  against  sided  with  the  husband, 
and  those  favored  sided  with  the  mother.  Lunacy  pro- 
ceedings were  instituted  and  then  stopped  by  the  hus- 
band. It  was  held,  that  the  evidence  failed  to  show 
any  insane  delusions,  such  as  rendered  testatrix  in- 
competent to  make  a  will.  In  Children's  Aid  Society 
V.  Loveridge  (70  N.  F.,  387),  it  was  held  that  the 
fact  that  an  aged  person  is  forgetful,  and  at  times 
labors  under  slight  delusions,  does  not,  per  56,  establish 
testamentary  incapacity. 

The  learned  counsel  for  proponent  have  called  my 
attention  to  many  cases  in  other  States,  holding  sub- 
stantially the  doctrine  laid  down  in  the  foregoing 
cases.  Thus,  in  Addington  v.  Wilson  (5  Ind.,  137), 
the  testator  believed  in  witches,  and  that  his  wife  and 
daughters  were  bewitched.  In  Kelly  v.  Miller  (39 
Miss.,  17),  the  testator  believed  in  witches  and  con- 
jurors ;  that  his  mother  was  bewitched ;  that  his  horse 
and  gun  were  bewitched;  and  that  when  he  broke 
bread  at  table  it  turned  into  blood.  In  Lee  v.  Lee 
(4  McCord  [/S.  C],  183),  the  testator  beUeved  that 
all  women  were  bewitched,  and  he  could  not  sleep  on 
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a  bed  made  by  a  woman.  In  Robinson  v.  Adams  (62 
Mainey  369),  the  testatrix  was  a  spiritualist  who  be- 
lieved that  her  son-in-law  was  under  the  control  of  an 
evil  spirit;  she  kept  books  of  spiritual  communications 
which  she  considered  of  great  value,  and  declared  that 
the  spirit  of  her  deceased  husband  directed  the  terras 
of  the  will.  In  Brown  v.  Ward  (53  Maryland,  377), 
the  testatrix  was  a  spiritualist  who  was  of  belief  that 
she  communed  with  spirits,  could  cure  the  sick,  and 
foretell  future  events.  In  Smith's  will  (52  Wis.,  543), 
the  testator  was  a  spiritualist,  and  claimed  to  have  re- 
ceived a  message  from  his  deceased  wife,  telling  him 
to  marry  the  appellant,  beneficiary,  and  he  frequently 
consulted  mediums  about  his  business  and  proposed 
investments.  In  all  these  cases,  the  wills  were  Hxxsr 
tained  by  the  highest  tribunals. 

The  learned  counsel  for  contestant  strongly  urge, 
among  many  others,  the  case  of  Morse  v.  Scott  (4 
Dem.y  507),  and  Benedict  v.  Cooper  (3  Dem.,  362), 
as  favoring  their  contention.  The  latter  was  not  for 
a  probate,  but  to  revoke  a  probate,  and  has  little,  if 
any,  bearing  on  the  question  involved  here.  The 
former  case,  however,  does  bear  on  the  question.  The 
testator  was  an  ignorant  man,  weak  and  superstitious ; 
he  had  delusions  on  various  subjects ;  he  built  a  vault 
and  purchased  a  metallic  coffin,  which  he  said  would 
preserve  his  body  to  all  time;  he  gave  public  no- 
tice that  he  would  die  on  a  certain  day,  and  two 
hundred  people  gathered  about  the  house  to  witness 
the  event ;  he  was  boisterous,  profane  and  often  inde- 
cent in  his  language  ;  he  erected  tombstones  over  two 
buried  horses,  and  bought  coffins  for  his  dog  and  cat ; 
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he  made  a  number  of  wills,  in  all  of  which  some  pro- 
vision was  made  for  perpetually  maintaining  his  vault. 
By  the  will  offered  for  probate,  he  disinherited  his 
next  of  kin,  and  gave  his  property  to  a  Church-Society, 
not  to  advance  the  cause  of  religion,  but,  as  he  said, 
for  the  purpose  of  having  his  vault  preserved  to  the 
end  of  time;  and  he  declined  to  make  his  relatives 
trustees  because  they  could  not  live  to  the  end  of  time 
to  care  for  his  body,  which  was  to  be  preserved  forever. 
The  learned  Surrogate  held  that  the  will  was  the  re- 
sult of  an  insane  delusion,  which  controlled  his  judg- 
ment and  misled  his  understanding  in  relation  to  the 
subject  upon  which  it  was  acting,  and  was  therefore 
invalid.  This  case  differs  from  almost  all  of  the  cases 
above  cited  in  courts  of  this  State,  in  that,  while  in 
those  cases  the  delusions  did  not  enter  into  or  affect 
the  will,  and  did  not  influence  the  mind  in  making  the 
disposition  of  the  property,  in  this  case  the  will  was 
the  very  outgrowth  of  the  delusion. 

There  is  no  evidence  as  to  this  will  of  Eliza  Ann 
Vedder,  to  bring  it  within  the  doctrine  laid  down  in 
Morse  v.  Scott,  or  in  Seaman's  Friend  Society  v.  Hop- 
per (33  iV.  jr.,  619),  or  the  very  recent  case  of  Keeler 
(12  iV.  Y.  State  Rep.,  148),  all  of  which  were  decided 
upon  the  ground  that  the  delusion  affected  the  testa- 
mentary act.  Mrs.  Vedder' s  will  comes  within  the 
decision  made  in  Van  Guysling  v.  Van  Kuren  (supra). 
It  was  not,  under  the  circumstances,  an  unnatural  or 
improper  will  for  her  to  make.  For  a  quarter  of  a 
century  she  and  her  husband,  the  beneficiary,  lived 
happily  together,  owning  and  holding  their  property 
as  tenants  in  common.     They  had  no  children.     Evi- 
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dently,  they  determined  that  whichever  survived  would 
take  the  whole  property ;  so  they  made  mutual  wills. 
The  testatrix  had  the  right  to  dispose  of  her  property 
as  she  saw  fit.  She  was  under  no  obligation  to  provide 
for  nephews  or  nieces.  Her  will  is  entirely  uncon- 
nected with  and  uninfluenced  by  the  delusions  with 
which  she  was  affected.  It  is  not  the  result  of  any 
particular  delusion  or  any  combination  of  delusions  nor 
does  it  appear  that  she  was  influenced  in  making  it  by 
the  peculiar  views  she  held.  In  fine,  there  is  nothing 
in  the  case  which  shows  that  she  had  any  delusions  in 
regard  to  her  nephews,  nieces,  her  property,  or  the 
disposition  thereof.  As  we  have  seen,  a  belief  in 
spiritualism,  paganism,  or  demonism  does  not  neces- 
sarily disqualify  one  from  disposing  of  property  by 
will. 

As  to  the  belief  in  witchcraft,  the  learned  counsel 
for  proponent.  Judge  Countryman,  has  enriched  his 
brief  with  rare  and  curioys  learning,  and  in  the  light 
derived  from  it,  and  from  the  entire  testimony,  we 
may  more  perfectly  understand  the  mental  condition 
of  this  quaint  old  lady,  Mrs.  Vedder,  who,  sensible  and 
prudent  in  her  daily  walks  and  conversation,  and  per- 
forming her  duties  and  filling  her  station  with  at  least 
the  fairly  average  intelligence  of  people  of  her  con- 
dition, yet  had  many  of  the  strange  beliefs  and  super- 
stitions which  were  prevalent  two  or  three  centuries 
ago,  and  which  are  largely  overthrown  and  discarded 
in  our  day.  Scarcely  two  centuries  ago,  the  great 
body  of  Christians  believed  in  witchcraft,  and,  under 
the  solemn  sanction  of  the  law,  hundreds  of  poor  old 
ladies,  condemned  as  witches,  were  tortured  and  died 
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amidst  the  blazing  faggots.  It  is  said  that,  during  the 
Long  Parliament,  hundreds  were  even  thus  put  to 
death  in  England.  The  lurid  light  of  these  judicial 
fires  is  spread  on  the  pages  of  American  history. 
Commanding  intellects — Coke,  the  mighty  Bacon,  wise 
Sir  Matthew  Hale,  Martin  Luther,  John  Wesley,  Cot- 
ton Mather,  believed  in  witchcraft. 

Profound  theologians  contended  that  a  disbelief  in 
it  was  rank  heresy,  and  they  cited  Scripture  to  their 
purpose  :  "  Thou  shalt  not  suffer  a  witch  to  live " 
(Exodus,  xxii.,  18).  "  A  man  or  a  woman  that  hath  a 
familiar  spirit,  or  that  is  a  wizard  shall  surely  be  put 
to  death"  (Leviticus,  xx.,  27).  "Saul,  during  his 
reign  put  away  those  that  had  familiar  spirits  and  the 
wizard  out  of  the  land "  (Sam.,  xxviii.,  9).  St.  Paul 
says,  witchcraft,  like  idolatry  and  heresy,  adultery  and 
drunkenness,  is  a  work  of  the  flesh,  and  no  one  who 
practices  it  shall  inherit  the  kingdom  of  God  (Ep. 
Galat.,  V.  19,  21).  When  the  prophets  failed  to  an- 
swer Saul  what  he  should  do,  he  inquired  of  the 
witch  who  lived  at  Endor  ....  She  said  she  brought 
up  Samuel  from  the  grave  to  answer  the  King  (1  Sam., 
xxviii.,  15).  Manasseh,  the  sou  of  Hezekiah,  "did 
that  which  is  evil  in  the  sight  of  the  Lord,  for  he  used 
enchantments,  and  used  witchcraft,  and  dealt  with 
familiar  spirits  and  with  wizards  "  (2  Kings,  xxi.,  6). 

The  Bible  was  the  book  of  books  to  the  aged  testa- 
trix. Its  lessons  had  sunk  deep  in  her  heart,  its  lan- 
guage was  often  on  her  lips,  it  was  to  her  the  precious 
fountain  of  God's  inspiration.  It  is  not  passing  strange, 
that  the  ancient  belief  in  witchcraft  survived  in  her, 
and  found  expression  and  action  as  has  been  recorded. 
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I  am  persuaded  that  her  beliefs,  peculiar  and  strange  in 
many  respects,  in  the  clearer  light  of  to-day,  did  not 
disqualify  her  from  disposing  of  her  property  by  will, 
and  I  accordingly  hold  that  she  was  compos  mentis, 
and  that  the  paper  propounded  as  her  will  should  be 
admitted  to  probate. 


Montgomery  County. — Hon.    H.  V.  BORST,  Surro- 
gate.— February,  1888. 

Matter  op  Dockstader. 

In  the  matter  of  the  probate  of  the  will  of  Mary  Dock- 
stader, deceased. 

An  alleged  will,  subscribed  by  decedent  by  making  a  cross-mark,  and  one 
of  the  two  subscribing  witnesses  whereto  is  dead,  may,  where  other 
essential  circumstances  appear,  be  admitted  to  probate  upon  the  testi- 
mony of  the  living  witness  that  he  saw  decedent  make  the  mark,  and 
.proof  of  the  handwriting  of  the  other,— this  being  a  compliance  with 
Code  Civ.  Pro.,  §  2620,  which  requires  "proof  of  the  hundwHiing  of 
the  testator,"  where  "a  subscribing  witness  whose  testimony  is  re- 
quired is  dead." 

Matter  of  Reynolds,  4  Dem,,  68— distinguished. 

Application  for  probate  of  will.     The  facts  are 
stated  in  the  opinion. 

R.  R.  Pish, /or  proponent. 

The  Surrogate. — ^It  has  been  objected  that  the 
proof   of   the   handwriting   of   the   testatrix  in   this 
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matter  is  not  sufl&cient,  and  that  the  application  for 
probate  should  be  denied. 

The  execution  of  the  paper  purporting  to  be  the 
will  of  Mary  Dockstader  was  proved  by  one  of  the 
subscribing  witnesses,  and  it  appearing  that  the  only 
other  subscribing  witness  was  dead,  his  handwriting 
was  duly  proven.  The  testatrix's  name  was  written 
by  the  living  witness,  and  she  subscribed  her  name  by 
making  a  cross-mark.  It  is  provided  by  §  2620  of 
the  Code  that  "if  a  subscribing  witness,  whose  testi- 
mony is  required,  is  dead, the  will  may  nev- 
ertheless be  established,  upon  proof  of  the  handwriting 
of  the  testator,  and  of  the  subscribing  witness  and 
also  of  such  other  circumstances  as  would  be  sufficient 
to  prove  the  will  upon  the  trial  of  an  action."  There 
is  nothing  in  the  section  that  requires  such  proof  of 
the  handwriting  to  be  made  by  more  than  one  wit- 
ness. 

The  handwriting  of  the  testatrix  was  proved  by  the 
living  subscribing  witness.  He  testifies  that  he  was 
present  and  saw  her  make  her  mark  at  the  end  of  the 
proposed  will.  No  better  proof  of  her  handwriting 
than  this  can  be  given,  and  it  is  suflGicient.  With  the 
due  proof  of  the  handwriting  of  the  subscribing  wit- 
ness, all  the  requirements  of  the  statute  have  been 
answered,  to  entitle  the  will  to  be  admitted  to  pro- 
bate. 

My  attention  has  been  called  to  the  Matter  of 
Reynolds  (4  Dem.y  68).  In  that  case,  it  does  not 
appear  that  the  living  witness  saw  the  testator  make 
his  mark,  and  hence  no  one  could  give  "  proof  of  the 
handwriting  of  the  testator,"  for,  as  the  learned  Sur- 
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rogate  in  that  case  says,  "  a  cross-mark  has  no  such 
cast  or  fonn  as  to  distinguish  it  from  a  like  mark 
made  by  any  other  individual."  That  will  may  not 
have  been  subscribed  by  the  testator  in  the  presence 
of  each  of  the  attesting  witnesses,  but  he  may  have 
acknowledged  it  to  have  been  by  him  subscribed  to 
each  of  such  witnesses.  That  would  have  answered 
the  requirements  of  the  statute,  and  the  necessary 
proof  could  have  been  given  by  the  witnesses,  if  liv- 
ing. But,  the  one  witness  being  dead,  proof  of  the 
handwriting  of  the  testator  must  be  given,  and,  the 
living  witness  not  seeing  the  testator  make  his  mark, 
there  was  no  one  in  that  case  to  testify  to  his  hand- 
writing. That  case  does  not  conflict  with  the  con- 
clusion reached  in  the  case  under  consideration. 

A  decree  will  be  entered,  admitting  the  will  to  pro- 
bate. 


Delaware  County.— Hon.  DANIEL  T.  ARBUCKLE, 
Surrogate. — January,  1888. 

Simpson  v.  French. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Frances  A.  French,  as  executrix  of  the  will 
of  Phebe  Hitchcock,  deceased. 

A  contingent  remainder  or  future  estate  is  authorized  by  the  Revised 
Statutes,  and  Is  valid  even  although,  by  the  terms  of  its  creation,  the 
first  taker  is  permitted  to  dispose  of  the  whole,  during  his  lifetime,  for 
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purposes  other  than  his  maintenance,  and  thus  by  his  volition  defeat 
the  expectant  estate. 

The  will  of  testatrix  devised  to  her  husband,  J.,  all  her  real  property,  '^  to 
do  with  as  he  shall  think  best " ;  bequeathed  to  him  all  her  personal 
property,  without  any  terms  of  restriction,  declaring  that  she  wished 
her  *'  said  husband  to  do  with  said  property  as  he  shall  think  best  dur- 
ing his  lifetime,  without  any  let  or  hindrance  from  any  source  what- 
ever ";  gave  to  a  daughter,  F.,  $8,000,  to  be  paid  out  of  her  real  and 
personal  estate,  at  and  after  J.'s  death,  *^  provided  there  be  that 
amount"  in  J. 's  hands  at  his  decease;  and  finally  repeated  that  J. 
might  use  so  much  of  her  real  and  personal  estate  as  he  might  wish, 
during  his  lifetime,  and  that,  at  his  death,  if  $8,000  remained  in  his 
hands,  that  amount  should  be  paid  to  F.,  or  if  the  residuum  proved  to 
be  less,  that  F.  then  have  whatever  so  remained,  **  to  do  with  as  she 
shall  think  best.'' 

J.  died  shortly  after  his  wife,  never  having  taken  possession  of,  or  used 
any  of  the  property,  so  devised  and  bequeathed  to  him.  and  leaving  a 
will  whereby  he  gave  his  entire  estate  in  equal  shares,  to  F.  auid 
another  daughter.— ffefd, 

1.  That  the  intention  of  testatrix  was  to  give  to  J.  a  right  to  use  her  es- 

tate, not  merely  for  his  maintenance,  but  at  pleasure,  even  to  its  utter 
exhaustion,  during  his  lifetime,  but  no  power  to  dispose  thereof  by 
will. 

2.  That  her  will,  accordingly,  created  a  contingent  remainder,  in  favor  of 

F.,  which  was  valid  under  1  R  S.,  725,  §§  32, 33,  and  id.,  773,  §  2;  and, 
the  defeating  contingency  having  been  rendered  impossible  by  the 
death  of  the  first  taker,  the  remainderman  had  the  right  of  immediate 
possession. 
Oreyston  v.  Clark,  41  Uuuy  125— followed. 

Construction  of  will,  upon  judicial  settlement  of 
account  of  executrix  thereof.  The  facts  are  stated  in 
the  opinion. 

Hallock,  Jennings  A  Chase,  for  F.  A,  French,  as  executrix  and 
indiHducUly, 

H.  D.  Nelson,  and  E.  D.  Wagner,  for  Augusta  H.  Simpson^  individu- 
ally, and  as  executrix  qf  the  will  of  John  Hitchcock,  deceased* 

The  Surrogate. — ^Phebe  Hitchcock  died  at  Daven- 
port, in  this  county,  on  March  31st,  1886,  leaving  a 
last  will  and  testament  containing  the  following  pro- 
viz. : 
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"  First  I  give,  devise  and  bequeath  unto  my  hus- 
band, John  Hitchcock,  all  of  my  real  estate  situate  in 
said  town  of  Davenport  to  do  with  as  he  shall  think 
best. 

"  Second.  I  give,  devise  and  bequeath  unto  my  said 
husband  all  and  every  kind  of  my  personal  property, 
consisting  in  part  of  mortgages,  bonds,  notes  and 
money,  etc.,  and  wish  my  said  husband  to  do  with 
said  property  as  he  shall  think  best  during  his  lifetime 
without  any  let  or  hindrance  from  any  source  what- 
ever. 

"  Third.  I  give,  devise  and  bequeath  to  my  daugh- 
ter, Mrs.  F.  A.  Churchill,  the  sum  of  eight  thousand 
dollars  to  be  paid  her  out  of  my  real  and  personal 
estate  at  and  after  the  death  of  my  said  husband,  pro- 
vided there  be  that  amount  in  my  husband's  hands  at 
his  decease. 

'^  Fourth.  I  wish  it  to  be  distinctly  understood  that 
my  said  husband  may  use  so  much  of  my  real  and 
personal  estate  as  he  may  wish  to,  during  his  lifetime, 
and  at  his  death  if  there  be  the  sum  of  eight  thousand 
dollars  remaining  in  his  hands,  that  that  amount  be 
paid  to  my  daughter  Mrs.  F.  A.  Churchill,  and  if  there 
be  not  the  sum  of  $8,000  in  his  hands  then  and  in 
that  case  it  is  my  wish  that  my  said  daughter  have 
and  receive  whatever  then  remains  in  my  said  hus- 
band's hands,  to  do  with  as  she  shall  think  best. 

''Fifth.  I  do  hereby  nominate  and  appoint  and 
constitute  my  husband,  John  Hitchcock,  my  executor, 
and  my  daughter  Mrs.  F.  A.  Churchill,  now  of  the 
city  of  New  York,  my  executrix  of  this  my  last  will 
and  testament." 
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This  will  was  admitted  to  probate  July  26th,  1886, 
and  on  that  day  letters  testamentary  were  issued  to 
Frances  A.  Churchill,  now  Frances  A.  French,  the  sur- 
viving executrix. 

John  Hitchcock,  the  husband  of  Phebe  Hitchcock, 
died  Jime  16th,  1886,  leaving  a  last  will  and  testa- 
ment which,  after  giving  certain  specific  legacies 
bequeathed  and  devised  the  remainder  of  his  property 
equally  to  his  two  daughters,  Frances  A.  French  and 
Augusta  H.  Simpson.  This  will  was  admitted  to  pro- 
bate July  27th,  1886,  and  letters  testamentary  were 
issued  thereon  to  Frances  A.  French  and  Augusta  H. 
Simpson,  August  3d,  1886.  None  of  the  property  left 
by  Phebe  Hitchcock  was  ever  taken  possession  of  by 
John  Hitchcock  under  her  will,  and  no  portion  of  it 
was  ever  used  by  him  or  for  his  benefit. 

Upon  this  accounting,  it  becomes  necessary,  and  is 
the  duty  of  the  Surrogate,  to  construe  the  will  of 
Phebe  Hitchcock,  so  far  as  to  determine  whether  the 
legacy  mentioned  in  the  "Third"  provision  thereof, 
belonged  to  John  Hitchcock  absolutely,  and  at  his 
decease  became  a  portion  of  his  estate,  or  did  he  take 
therein  only  an  estate  for  life,  with  power  to  use  or 
dispose  of  the  whole,  but,  if  such  power  was  not  exer- 
cised, the  balance  remaining  to  belong  to  the  legatee, 
Frances  A.  French  (Code  Civ.  Pro.,  §§  2472,  2481, 
2743 ;  Matter  of  Verplanck,  91  N.  F.,  439 ;  Riggs  v. 
Cragg,  89  N.  F.,  479). 

It  is  an  unquestioned  rule,  that,  in  construing  vrills, 
the  intention  of  the  testator  must  govern,  unless  it 
violates  some  statute  or  well-settled  rule  of  law,  and 
this  intention  must  be  ascertained  from  the  whole 
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instrument.  No  technical  fonn  of  words  is  necessary 
to  give  effect  to  it,  and  when  there  exists  a  provision 
seemingly  repugnant  to  other  portions,  such  repug- 
nant provision  must,  if  possible  be  reconciled  with  the 
other  provisions,  so  that  no  interest  intended  to  be 
given  will  be  sacrificed  (Roseboom  v.  Roseboom,  81 
N.  Z.,  356 ;  Campbell  v.  Beaumont,  91  iV^.  JT.,  465 ; 
Taggart  v.  Murray,  53  N.  Z.,  233 ;  Van  Vechten  y. 
Keator,  63  N.  Z.,  52). 

The  "First"  provision  of  the  will  of  Phebe  Hitch- 
cock  relates  to  her  real  estate,  which  is  not  in  question 
,  upon  this  accounting.  The  first  part  of  the  "  Second" 
provision  gives  her  husband  all  her  personal  property 
absolutely,  and  then  adds:  "And  wish  my  said  hus- 
band to  do  with  said  property  as  he  shall  think  best 
during  his  life,  without  any  let  or  hinderance  from 
any  source  whatever."  By  the  "  Third  "  provision,  she 
bequeaths  to  her  daughter,  Mrs.  F.  A.  French,  eight 
thousand  dollars,  to  be  paid  out  of  her  real  and  per- 
sonal estate  at  and  after  the  death  of  her  husband, 
provided  there  be  that  amount  remaining.  By  the 
"  Fourth  "  provision,  the  testatrix  defines  and  endeav- 
ors to  make  plain  what  her  intention  was,  as  expressed 
in  these  preceding  provisions,  and  says  in  substance 
that  she  intends  her  husband  shall  be  at  liberty  to  use 
so  much  of  her  real  and  personal  estate  as  he  may 
wish  to,  during  his  lifetime,  but  if  at  his  death  any 
portion  remains  unexpended,  then,  to  the  amount  of 
eight  thousand  dollars,  that  portion  must  belong  to 
her  daughter,  Mrs.  French,  "  to  do  with  as  she  shall 
think  best." 

From  all  these  provisions  read  together,  there  can 
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be  but  one  interpretation  as  to  the  intention  of  the 
testatrix,  viz.:  That  she  intended  to  make  full  and 
ample  provision  for  the  maintenance,  support  and 
comfort  of  her  surviving  husband  during  his  life,  even 
to  the  extent  of  her  entire  property,  but  if  any  por- 
tion of  her  estate  then  remained,  she  desired  eight 
thousand  dollars  of  such  portion  to  belong  to  her 
daughter,  Mrs.  French.  Unless  this  plain  intention  of 
the  testatrix  violates  some  statute  or  well-settled  rule 
of  law,  such  must  be  the  disposition  of  this  case.  It 
is  unnecessary  to  consider  the  cases  referred  to  by 
counsel,  decided  under  the  common-law,  and  before 
the  enactment  of  the  Revised  Statutes. 

In  Roseboom  v.  Roseboom  {supra),  the  will  pro- 
vided: "I  give  and  bequeath  to  my  beloved  wife, 
Susan,  one  third  of  all  my  property,  both  real  and 
personal,  and  to  have  and  control  my  farm  as  long  as 

ishe  remains  my  widow, and  at  the  death  of 

my  wife  all  my  property  both  real  and  personal  to  be 
equally  divided  between  my  eight  children."  The 
question  raised  was  whether  the  widow  took  a  fee  or 
only  a  life  estate  in  the  one  third,  and  the  court 
decided  that  she  took  a  fee. 

In  Campbell  v.  Beaumont  {8upra\  the  will  provided: 
"  I  leave  to  my  beloved  wife,  Mary  Ann,  all  my  prop- 
erty,   to  be  enjoyed  by  her  for  her  sole  use 

and  benefit,  and  in  case  of  her  decease  the  same,  or 
such  portion  as  may  remain  thereof,  it  is  my  will 
and  desire  that  the  same  shall  be  received  and  enjoyed 
by  her  son,  Charles  Lewis  Beaumont,  requesting  him 
at  the  same  time,  that  he  will  use  well  and  not  waste- 
fully  squander,  the  little  property  that  I  have  gained 
Vol.  VI.— 8 
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by  long  years  of  toil/'  The  court  say :  "  This  latter 
clause  seems  insufl&cient  to  limit  the  wife's  estate  or 
interest,  and  rather  to  have  been  intended  to  express 
the  natural  anticipation  of  the  testator  that  this  prop- 
erty, or  some  of  it,  would  as  a  matter  of  course  go 
from  the  mother  to  her  child,  and  his  acquiescence  in 
such  devolution  coupled  with  the  hope  that  what  he 
had  painfully  acquired  should  not  be  wasted."  And 
the  court  reiterates  the  principle,  that,  in  construing 
wills,  the  general  rule  requires  the  intention  of  the 
testator  to  be  regarded.  But  as  this  will  did  not  show 
a  clear  intention  on  the  part  of  the  testator  to  limit 
the  interest  of  the  wife  to  a  life  estate,  it  held  that  the 
wife  took  an  absolute  title.  In  Wager  v.  Wager  (96 
N.  Y.y  at  p.  173),  the  court  defines  what  it  intended 
to  decide  in  this  case  of  Campbell  v.  Beaumont. 

The  above  cases,  as  well  as,  Norris  v.  Beyea  {13  N. 
Y.,  286);  Bundy  v.  Bundy  (38  N.  T.,  410);  Cohen 
V.  Cohen  (4  Redf.y  48),  have  been  decided  since  the 
enactment  of  the  Revised  Statutes,  and  are  referred  to 
by  the  counsel  for  Mrs.  Simpson,  to  establish  the  rule, 
that,  where  a  testator  has  made  an  unqualified  be- 
quest or  devise,  and  has  thus  evinced  his  intention  to 
give  the  first  taker  the  right  to  use  the  entire  estate 
for  his  own  benefit,  with  a  limitation  over  to  some  other 
person,  such  limitation  over  is  void,  as  being  repug- 
nant to  the  absolute  control  and  right  of  the  first 
taker. 

The  cases  of  Jackson  v.  Bull  (10  Johns  <,  18) ; 
Westcott  V.  Cady  (5  Johns.  Ch.,  334) ;  Hill  v.  Hill  (4 
Barh.,  419);  and  Van  Horn  v.  Campbell  (100  N. 
Y.y   287),  were  either  decided,  or  construe  wills  drawn 
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and  probated,  before  the  enactment  of  the  Revised 
Statutes.  Under  the  common-law,  the  language  of 
the  "  Second  "  provision,  which  gives  to  the  first  taker 
the  right  of  absolute  disposition,  might  render  a  sub- 
sequent limitation  repugnant  and  void.  The  Revised 
Statutes,  however,  have  changed  this  rule.  Sections 
32  and  33,  3  R.  S.,  7th  ed.,  2178,  provide  as  follows: 

"^  32.  No  expectant  estate  can  be  defeated  or 
barred  by  any  alienation,  or  other  act  of  the  owner 
of  the  intermediate  or  precedent  estate,  nor  by  any 
destruction  of  such  precedent  estate  by  disseisin,  for- 
feiture, surrender,  merger  or  otherwise." 

"  §  33.  The  last  preceding  section  shall  not  be 
construed  to  prevent  an  expectant  estate  from  being 
defeated  in  any  manner  or  by  any  act  or  means,  which 
the  party  creating  such  estate  shall,  in  the  creation 
thereof,  have  provided  for  or  authorized ;  nor  shall  an 
expectant  estate  thus  liable  to  be  defeated  be  on  that 
ground  adjudged  void  in  its  creation." 

By  §  2,  3  R.  S.,  7th  ed.,  2256,  the  rule  stated  in  the 
above  provisions,  as  to  future  estates  in  lands,  is  made 
applicable  to  personal  property,  and  a  remainder  over 
may  be  limited  upon  such  a  bequest  (Smith  v.  Van- 
Ostrand,  64  N.  F.,  278 ;  Norris  v.  Beyea,  13  N.  F., 
273 ;  Manice  v.  Manice,  43  N.  F.,  382). 

The  estate  intended  to  be  created  here  was  a  con- 
tingent future  remainder,  and,  under  the  above  pro- 
visions of  the  Revised  Statutes,  was  such  an  estate  as 
the  testatrix  had  the  right  to  create,  and  when  the 
defeating  contingency  had  been  rendered  impossible 
by  the  death  of  the  first  taker — the  husband, — then 
the  daughter,  Mrs.  French,  had  the  right  to  immediate 
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possession.  The  "  Second  "  provision  of  this  will  pro- 
vides "  and  wish  my  said  husband  to  do  with  said 
property  as  he  shall  think  best  during  his  lifetime." 
And  the  "Fourth"  provision,  where  she  gives  her 
own  construction  to  the  will,  provides :  "  I  wish  it  to 
be  distinctly  understood  that  my  said  husband  may 
use  so  much  of  my  real  and  personal  property  as  he 
may  wish  to  during  his  lifetime  and  if  at  his  death 
there  be  the  sum  of  eight  thousand  dollars  remaining 
in  his  hands  that  that  amount  be  paid  to  my  daughter 
Mrs.  F.  A.  Churchill."  These  clauses  limit  the  disposi- 
tion of  the  estate  by  her  husband  to  his  lifetime; 
during  that  period  he  has  the  right  to  use  and  dispose 
of  the  whole  estate,  and  this  right  is  not  limited  to  his 
maintenance  and  support.  He  may  provide  himself 
with  the  comforts  and  luxuries  of  life — with  anything 
that  will  gratify  his  appetites  or  his  tastes ;  but  after 
she  has  thus  made  full  and  ample  provision  for  the 
comfort  of  her  surviving  husband,  even  to  the  full 
measure  of  her  estate,  she  by  the  same  instrument 
disposes  of  what  shall  remain,  if  any  there  be,  and, 
for  reasons  only  known  to  herself,  gave  the  same  to 
one  of  her  two  daughters. 

It  is  plain  that  the  testatrix  did  not  intend  that  her 
husband  should  have  any  other  right  in  or  control 
over  her  property  than  to  use  so  much  of  it  as  he 
desired  during  his  lifetime.  She  herself,  by  the  same 
will  under  which  the  husband  acquires  the  right  to  use 
and  enjoy  the  whole  if  he  so  desires,  provides  and 
directs  where  the  balance  left  at  his  death,  to  the 
amount  of  eight  thousand  dollars,  shall  go,  viz. :  to 
her  daughter,  plainly  implying  that  her  husband  while 
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he  might  diminish  the  estate,  even  to  its  entire  ex- 
haustion,  must  do  so  during  his  lifetime.  If,  after  all 
his  wants  have  been  supplied  and  his  tastes  gratified, 
any  remained  unexpended,  that  remainder  he  cannot 
dispose  of  by  will. 

This  view  of  this  case  seems  to  be  sustained  by 
numerous  decisions  in  this  and  other  states  (Terry 
V.  Wiggins,  47  -ZV.  T.,  512;  Greyston  v.  Clark,  41 
Iluny  125 ;  Flanagan  v.  Flanagan,  8  Abb.  N,  (7.,  413 ; 
Colt  V.  Heard,  10  Hun,  189 ;  Wager  v.  Wager,  96 
N.  r.,  164;  Burleigh  v.  Clough,  52  N.  H.,  267; 
Smith  V.  Bell,  6  P(^teT%,  U.  S.,  68). 

Some  of  the  cases  construing  bequests  similar  to  the 
one  in  this  will  (Smith  v.  Van  Ostrand,  64  iV.  Y., 
278 ;  Wright  v.  Miller,  8  N.  T.  24  ;  Bell  v.  Warn,  4 
Hun,  406 ;  Thomas  v.  Pardee,  12  Hun,  151),  in  sus- 
taining their  validity,  base  the  decision  upon  the  fact 
that  the  first  taker  is  given  the  right  to  use  the  whole 
estate  for  maintenance  and  support.  That  such,  at 
this  time,  is  the  settled  law,  is  unquestioned,  but  it 
seems  to  me  too  narrow  and  technical,  for,  in  some  of 
these  same  cases,  it  is  also  held  that  the  first  taker 
has  the  right  to  the  absolute  possession  of  the  estate 
during  life,  and  what  interested  party  or  court  will 
assume  to  dictate  whether  such  first  taker  shall  pay 
one  dollar  or  ten  dollars  per  day,  for  board, — ^whether 
he  shall  pay  fifteen  dollars  or  five  hundred  dollars  for 
a  suit  of  clothes, — ^whether  the  walls  of  his  apartments 
shall  be  bare,  or  covered  with  pictures  and  paintings 
of  an  expensive  kind,  and  purchased  to  gratify  his 
tastes.  The  decisions  may  name  maintenance  and 
support  as  the  ground,  but  when  they  give  such  first 
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taker  the  possession  of  the  property  their  effect  is  to 
permit  such  first  taker  to  dispose  of  the  entire  estate 
either  for  his  maintenance,  support,  comfort,  taste  or 
fancy,  and  make  him  the  sole  judge. 

I  am  of  the  opinion  that  the  true  rule  and  reason  is 
that  given  by  Judge  Peckham,  in  Greyston  v.  Clark 
{8upra)y  viz. :  that  a  contingent  remainder  or  future 
estate  is  authorized  by  the  Revised  Statutes,  and  is 
valid  even  though  the  first  taker  is  permitted  to  dis- 
pose of  the  whole  during  his  lifetime  for  purposes 
other  than  his  maintenance  and  support,  and  thus  by 
his  will  or  volition  defeat  such  contingent  estate.  The 
construction  asked  for  by  the  contestant  requires  that 
much  more  than  one  half  of  this  will,  in  which  she 
makes  provision  for  her  daughter  be  entirely  ignored 
and  allows  the  provision  she  makes  for  her  husband  to 
stand.  Such  was  not  the  intention  of  the  testatrix, 
and  as  the  provision  made  for  her  daughter  is  author- 
ized by  the  Revised  Statutes,  effect  must  be  given  to 
the  whole  will. 

My  conclusions  therefore  are  :  that  the  plain  inten- 
tion of  the  testatrix,  as  gathered  from  the  whole  will, 
was  that  her  husband  should  have  the  right  during  his 
life  to  use  the  estate  even  to  its  exhaustion,  and  for 
purposes  other  than  his  support  and  maintenance,  but 
if  at  his  decease  any  remained,  this  remainder,  to  the 
amount  of  $8,000,  her  husband  should  not  dispone  of 
by  will,  but  she  herself  bequeathed  it  to  her  daughter 
Mrs.  F.  A.  French ;  that  the  testatrix  had  the  right, 
under  the  Revised  Statutes,  to  create  by  will  a  con- 
tingent remainder,  or  future  estate,  and  by  the  same 
will  authorize  or  permit  the  first  taker  to  do  some  act 
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which  would  defeat  such  future  estate;  that  John 
Hitchcock,  the  husband  and  first  taker,  having  died 
leaving  unexpended  the  portion  of  Phebe  Hitchcock's 
property  mentioned  and  described  in  Schedules  A.  and 
B.  of  the  account  in  this  matter,  subject  to  the  ex- 
penses of  administration,  and  such  sum  being  less  than 
eight  thousand  dollars,  the  same  belongs  to  Mrs.  Fran- 
ces A.  French  under  the  "  third  "  and  "  fourth  "  pro- 
visions of  the  will,  and  a  decree  will  be  entered 
accordingly. 

Costs  of  this  accounting,  to  be  taxed  by  the  Surro- 
gate and  paid  out  of  the  estate,  are  allowed  to  the 
executrix. 


Ora^tge  County. — Hon.  R.  C.  COLEMAN,  Subro- 
gate.— October,  1887 

Matter  of  Miller.* 

In  the  matter  of  the  estate  of  Mary  E.  Miller,  de- 
ceased. 

A  decree  of  a  Surrogate's  court  assessing  a  tax  upon  the  passing  of  pro- 
perty, under  the  ''collateral  inheritance  tax  act"  (L.  1885,  ch.  ^), 
Is  confirmatory  of  the  right  of  the  People  of  the  State,  created  by  the 
statute,  and  establishes  an  additional  right — ^that  of  recovery — ^by  virtue 
of  itself. 

Such  a  decree  cannot  be  vacated,  as  having  been  inadvertently  made,  upon 
a  motion  based  on  a  change  in  the  law  effected  by  a  statute  passed 
after  the  rendering  of  the  decree,  and  before  payment  of  the  tax. 

Decedent  died  September  30th,  1886,  leaving  a  will 

*Sarrogate's  order  affirmed,  47  Hun,  394. 
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which  was  admitted  to  probate  by  the  Surrogate  of 
Orange  county  in  October,  1886.  On  March  24th, 
1887,  her  executors  procured  an  order  from  the  Surro- 
gate affirming  an  appraisement  and  making  an  assess- 
ment of  the  collateral  inheritance  tax  under  L.  1885, 
ch.  483.  Francis  Lynch,  an  adopted  son  of  the  testa- 
trix, was  a  devisee  and  legatee  under  the  will,  whose 
interest  was  appraised  at  the  sum  of  $223,262 ;  and, 
at  the  time  of  this  application,  the  tax  had  not  been 
paid  by  the  executors  to  the  county  treasurer. 

After  the  passage  of  L.  1887,  ch.  713,  an  application 
was  made  to  the  Surrogate,  in  behalf  of  Francis 
Lynch,  to  vacate  the  order  of  March  24th,  1887,  as 
having  been  inadvertently  made  and  upon  points 
stated  in  the  brief  of  petitioner's  counsel. 

E.  L.  Fakcher,  for  tAe  moiUm : 

First  The  Legislature  has  power  to  tax,  which  is 
exclusive,  and  unrestrained  except  by  constitutional 
inhibition.  It  was  competent  to  pass  the  act  of  1885, 
and  to  amend  and  repeal  parts  of  it  by  the  act  of 
1887. 

Second.  The  latter  act  amended  the  former,  and 
repealed  all  conflicting  provisions.  No  question  of 
contract  or  vested  interest  was  involved. 

TTiird.  Section  1  of  the  earlier  act  was  thus  oblit- 
erated, and  the  first  section  of  the  later  act  substituted. 

Fourth.  The  design  of  the  act  of  1887  was  not 
merely  to  provide  for  future  cases,  but  to  correct 
errors  and  make  further  exemptions. 

Fifth.  The  later  statute  is  retrospective. 

Sixth.  No  reservation  is  contained  in  the  later  stat- 
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ute,  whereby  a  tax,  not  therein  allowed,  can,  under 
the  earlier,  be  enforced. 

The  Surrogate. — At  the  time  this  order  was  en- 
tered, the  law  of  1885  was  in  full  force,  and  there  can 
be  no  question  but  that,  at  that  time,  the  order  was 
properly  made, — the  legacy  being  then  subject  to  the 
tax,  and  the  legatee  having  had  legal  notice  of  the 
appraisement  of  the  legacy,  as  appears  by  the  files  in 
this  ofl&ce. 

By  §  4  of  that  act,  the  tax  is  made  due  and  payable 
at  the  death  of  the  decedent,  that  is,  September  30th, 
1886.  When  the  will  of  the  testatrix  was  admitted  to 
probate  and  the  rights  of  the  legatees  therein  named 
were  thereby  established,  then  the  right  of  the  People 
of  the  State  of  New  York  to  the  tax  became  abso- 
lutely vested,  and  the  right  related  back  to  the  death 
of  the  testatrix.  The  order  confirming  the  report  of 
the  appraisers  and  assessing  the  tax,  not  only  deter- 
mined the  amount  of  the  tax,  but  closed  the  trans- 
action as  between  the  parties — the  people  and  the 
legatee,  by  a  decree  of  a  competent  court.  This 
decree  was  confirmatory  of  the  right  given  by  the 
statute,  and  established  in  the  People  an  additional 
right  of  recovery,  by  virtue  of  itself. 

If  the  testatrix  had  died  since  the  passage  of  the 
law  of  1887,  clearly  the  legacy  to  this  petitioner  would 
not  have  been  subject  to  this  tax.  There  is  nothing 
in  the  act  which,  in  words,  released  the  tax  on  this 
legacy,  which  had  become  due  and  payable  under  the 
law  of  1885.  Did  the  act  of  1887  affect  such  tax  in 
any  way  ? 
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It  is  claimed,  on  behalf  of  the  petitioner,  that,  by 
the  repealing  clause  of  the  act  of  1887  and  the  enact- 
ment of  §  1  of  that  act,  the  first  section  of  the  law  of 
1885  was  obliterated,  and  §  1  of  the  law  of  1887  sub- 
stituted in  its  place,  except  as  to  transactions  passed 
and  closed ;  and  that,  inasmuch  as  the  executors  have 
not  paid  over  the  amount  of  the  tax,  that  this  court 
should  vacate  its  former  order  directing  the  payment, 
as  having  been  inadvertently  and  improperly  made, 
because,  as  he  claims,  his  legacy  is  not  taxable. 

I  am  unable  to  see  how,  as  to  this  legacy,  the  law 
of  1887  so  supersedes  the  law  of  1885,  as  to  discharge 
a  tax  which  had  become  due  and  payable  by  the  latter, 
or  how  an  order,  which  was  properly  made  at  the  time 
it  was  made,  can  afterwards  be,  by  a  subsequent 
change  of  the  law,  treated  as  having  been  inadver- 
tently and  improperly  made.  The  law  of  1887,  as  to 
the  class  of  persons  to  which  the  petitioner  belongs, 
cannot  be  regarded  as  construing  the  law  of  1885.  It 
is  a  change  of  that  law.  It  is  not  necessary  to  con- 
sider, now,  what  the  effect  of  the  passage  of  the  law 
of  1887  has  been,  upon  the  provisions  for  enforcing 
the  payment  of  the  tax ;  for,  whether  they  remain,  or 
have  been  repealed,  or  the  provisions  of  the  law  of 
1887  apply,  this  does  not  determine  the  legality  of 
this  order. 

The  motion  of  the  petitioner  will,  therefore,  be 
denied. 
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Oba^ge   County. — Hon.    R.    C.   COLEMAN,   Subeo- 
GATE. — January,  1888. 

Bull  v.  Wheeler. 

In  the  matter  of  the  probate  of  the  will  of  Susan  C. 
Bull,  deceased. 

Two  conditions  are  essentially  prereqnsite  to  the  avoiding  of  a  will  on  the 
ground  of  delusion  entertained  by  the  testator:  (1)  that  it  be  an  insane 
delusion;  and  (2)  that  it  be  shown  to  have  affected  the  testamentary 
disposition. 

In  determining  the  question  of  the  insanity  of  a  delusion,  regard  must  l>e 
had  to  the  temperament  and  other  personal  peculiarities  of  the  testa- 
tor; since  what  might  be  mere  eccentricities,  in  one  person,  would,  in 
another,  afford  evidence  of  mental  aberration. 

The  evidence,  on  the  subject  of  the  insane  delusion,  alleged  by  contestant 
to  have  existed  in  the  mind  of  testatrix,  his  sister,  showed  the  same  to 
consist  of  an  unjust  belief  that  the  former  had,  in  some  way,  obtained 
more  than  his  fair  share  of  their  father's  property,  and  had  deprived 
her  of  privileges  in  the  use  of  a  horse  and  wagon,  and  in  the  garden, 
to  which  she  was  entitled  under  that  parent's  will.  Testatrix,  an  un- 
married woman,  who  died  at  the  age  of  fifty-one  years,  was  a  person 
of  feeble  health  and  nervous  temperament;  had,  in  early  life  suffered 
from  attacks  of  hysteria;  possessed  marked  personal  peculiarities,  was 
of  more  than  ordinary  capacity,  and  active  in  religious  matters.  She 
was  evidently  actuated  by  an  intense  dislike  of  contestant,  who  was  ex- 
cluded from  the  number  of  her  beneficiaries;  but  the  pi*oofs  failed  to 
show  that  her  feelings  could  not  have  been  changed  by  evidence  that 
she  was  mistaken  in  her  judgment  concerning  contestant's  conduct. — 

Held,  that  the  will  must  be  sustained. 

Clapp  Y.  Fullerton,  84  ^.  F.,  190— compared. 

Decedent  died,  unmarried,  May  9th,  1887,  leaving 
an  estate  of  about  $60,000,  a  will  dated  July  7th,  1881, 
and  two  codicils  thereto,  the  first  dated  February  15th, 
1884,  and  the  other  September  28th,  1886. 

By  the  last  codicil,  the  testatrix  revoked  a  legacy 
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given  in  the  will  to  the  Presbyterian  church  in  Ches- 
ter, and  gave  the  same  amount  to  the  American  Bible 
Society,  because  of  her  dissatisfaction  with  that  church 
for  not  entertaining  and  acting  upon  her  complaint  of 
unchristian  treatment  by  her  brother,  in  matters  re- 
lating to  property.  The  other  facts  sufficiently  ap- 
pear in  the  opinion. 

John  J.  Be ATTiE, /or  ezecutHces. 

Henby  Bacon,  qf  coumel. 

D.  F.  &  H.  Gbdnbt, /or  contestant,  CJiarlea  R,  BuH 

The  Surrogate. — ^This  contest  is  based  not  upon 
general  want  of  testamentary  capacity,  but  upon  the 
existence  in  testatrix'  mind  of  such  insane  delusions 
as  directly  affected  the  disposition  of  her  property, 
coupled  with  a  degree  of  undue  influence  on  the  part 
of  Mrs.  Zabriskie,  which  taken  together  invalidated 
this  will.  The  contestant  is  Charles  R.  Bull,  a  brother 
of  the  testatrix,  and  her  other  next  of  kin  are  her  two 
sisters,  Mrs.  Wheeler  and  Mrs.  Zabriskie. 

By  her  will,  after  making  a  few  bequests  of  per- 
sonal ornaments,  household  furniture  and  wearing 
apparel,  the  testatrix  gives  legacies  of  $200  each  to 
all  her  nephews  and  nieces,  including  the  children  of 
Charles  R.  Bull;  $2,000  to  her  niece,  Carrie  S.  Za- 
briskie; $500  to  the  Orange  County  Bible  Society; 
$500  to  the  American  Bible  Society;  and  the  residue 
equally  to  Mrs.  Wheeler  and  Mrs.  Zabriskie. 

The  evidence  fails  to  connect  Mrs.  Zabriskie  with 
the  making  of  the  will,  except  by  remote  implication. 
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The  alleged  insane  delusion  is  that  the  testatrix 
unjustly  believed  that  the  contestant  had  wronged 
her  in  the  settlement  of  their  father's  estate,  and  that 
this  belief  had  so  taken  possession  of  her  mind  as  to 
have  dominated  and  controlled  her  in  the  disposition 
of  her  property- 
Just  in  what  particular  she  believed  he  had  wronged 
her  does  not  clearly  appear,  but  it  would  seem  to  have 
been  that  in  some  way  he  had  obtained  more  than  his 
fair  share  of  their  father's  property  and  that  he  had 
deprived  her  of  certain  privileges  in  the  use  of  a  horse 
and  wagon  and  in  the  garden,  which  she  believed 
herself  to  be  entitled  to  under  her  father's  will.  As 
to  the  justness  of  this  charge,  I  think  it  can  fairly  be 
adduced  from  the  evidence  that,  in  his  connection  with 
the  estate  of  his  father,  Charles  E.  Bull  had  only 
availed  himself  of  his  legal  rights.  Whether  those 
rights  gave  him  more  than  a  fair  share  of  the  estate 
does  not  appear,  but  Miss  Bull  evidently  believed  that 
he  had,  and  that  he  had  dealt  ungenerously  and 
graspingly  towards  the  other  members  of  the  family. 
In  the  eyes  of  outside  and  disinterested  persons,  she 
certainly  made  very  much  more  ado  about  the  matters 
of  which  she  complained  than  their  importance  war- 
ranted ;  and  to  such  persons  she  would  certainly  seem 
to  have  acted  in  a  very  unforgiving  and  unchristian 
manner  for  one  of  her  religious  professions.  But,  can 
it  properly  be  claimed  that  her  mind  was  so  affected 
upon  this  subject  as  to  amount  to  insanity? 

It  is  argued  in  support  of  the  claim  that  her  mind 
was  so  affected  that  this  delusion  was  not  the  only 
one  which  had  found  a  lodgment  in  Miss  Bull's  mind 
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— that  her  mind  had  become  unsettled  upon  religious 
matters — that  she  was  a  religious  enthusiast — ^had 
carried  her  belief  to  unusual  extremes  regarding 
trifling  matters,  and  believed  herself  cured  of  bodily- 
ailments  by  what  is  known  as   "  the  faith  cure." 

Miss  Bull  lived  to  attain  the  age  of  about  fifty-one 
years.  She  was  known  as  a  person  of  rather  feeble 
health — ^was  of  a  very  nervous  and  excitable  tempera- 
ment. In  early  life,  about  the  time  of  passing  from 
girlhood  to  womanhood,  on  several  occasions  had  suf- 
fered quite  serious  attacks,  apparently  in  the  nature 
of  hysteria,  during  which  her  acts  were  irrational. 
These  attacks,  however,  were  of  short  duration,  and 
later  she  became  a  person  sufficiently  strong  to  ordin- 
arily participate  in  the  duties  and  pleasures  of  life  in 
moderation.  She  was  undoubtedly  a  person  of  marked 
mental  peculiarities,  of  more  than  ordinary  business 
capacity,  and  in  later  years  very  active  in  her  con- 
nection with  religious  matters. 

It  is  necessary  to  consider  these  facts  and  charac- 
teristics of  Miss  Bull  in  order  properly  to  judge  her 
conduct,  for  what  might  be  in  one  person  mere  eccen- 
tricities and  personal  peculiarities  might  in  another 
become  evidences  of  insanity.  Thus,  in  her  case,  we 
would  naturally  expect  to  find  in  her  religious  life 
the  intense  phases,  personal  activity,  practical  appli- 
cation of  beliefs  even  in  trivial  matters,  and  also  the  not 
uncommon  accompanying  trait  in  such  characters, 
decided  inconsistencies.  Hence  her  unforgiving  feel- 
ing towards  her  brother. 

An  insane  delusion  is  exhibited  in  the  belief  of  facts 
which  no  rational  person  would  have  believed,  and 
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the  inability  to  be  reasoned  out  of  such  belief  (Matter 
of  Tracy,  11  N.  Y.  S.  Rep,,  103).  After  carefully 
considering  all  the  testimony  in  the  light  of  this  legal 
definition  of  an  insane  delusion,  I  am  unable  to  see  in 
Miss  Bull's  feelings  and  conduct  towards  her  brother 
anything  more  tjian  an  intense  dislike — perhaps  hatred 
—of  him,  which  may  have,  and  probably  did,  influence 
her  in  making  her  will,  and  though  persisted  in  with 
a  sort  of  feminine  obstinacy,  still  I  can  see  no  reason 
for  believing  that  her  opinion  of  him  could  not  have 
been  changed  at  any  time  by  evidence  showing  that 
she  was  mistaken  in  her  judgment  of  his  conduct  in 
regard  to  her  father's  estate. 

Now  whether  this  dislike  was  justly  or  unjustly 
entertained  is  not,  in  law,  material — for  the  law  recog- 
nizes the  fact  that  all  are  more  or  less  influenced  in 
the  disposition  of  their  property  by  their  likes  and 
dislikes,  and  it  will  not  interfere  even  though  natural 
claims  are  ignored  for  the  reason  that,  generally 
speaking,  one  may  dispose  of  his  own  as  he  chooses. 
Of  this  the  case  of  Clapp  v.  FuUerton  (34  N.  F.,  190) 
is  a  marked  instance.  In  that  case,  the  testator,  late 
in  life,  many  years  after  his  wife's  death,  came  to 
believe  from  a  recollection  of  things  said  by  her  while 
delirious  and  on  her  death  bed,  that  she  had  been 
untrue  to  him,  and  that  the  daughter  bom  to  them 
was  not  his  child ;  and,  acting  upon  this  belief,  which 
was  undoubtedly  a  mistaken  one,  he  disinherited  the 
daughter.  Earlier  in  life,  when  his  mind  was  healthy 
and  vigorous,  he  had  dismissed  the  delirious  statements 
as  having  no  foundation,  but  with  lapse  of  time  and 
waning  mental  powers  he  came  to  believe  them,  and 
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changed  the  disposition  of  his  property.  In  the  opin- 
ion of  the  court,  it  is  said,  this  belief  "should  be 
referred  to  weakness  and  credulity,  rather  than  to 
insane  delusions,"  and  that  "  the  right  of  a  testator  to 
dispose  of  his  estate  depends  neither  upon  the  justice 
of  his  prejudices  nor  the  soundness  of  his  reason- 
ing,   the  law  gives  effect  to  his  will,  though 

its  provisions  are  unreasonable  and  unjust."  "Courts 
should  not  confound  perverse  opinions  and  unreason- 
able prejudices  with  mental  alienations"  (Seamen's 
Friend  Soc.  v.  Hopper,  33  N.  T.,  619).  The  recent 
case  of  Tracy  (sttpra)  is  another  case  in  point.  There 
the  testator,  an  exceedingly  dissipated  man,  made  a 
very  small  provision,  in  proportion  to  his  estate,  for 
his  only  daughter,  because  of  his  dislike  and  hatred 
of  her  mother.  The  will  was  sustained,  although  con- 
ceded to  be  very  unjust  and  notwithstanding  the  tes- 
tator had  undoubtedly  been  mistaken  in  regard  to 
many  matters  about  his  daughter,  because  of  the  right 
of  the  testator  to  dispose  of  his  property  in  this  man- 
ner if  he  so  desired. 

I  am  of  the  opinion  that  the  will  of  Miss  Bull  was 
legally  executed ;  that  she  was  of  sound  mind ;  that 
she  was  not  unduly  influenced  by  any  person  in  the 
disposition  made  of  her  property ;  nor  did  there  exist 
in  her  mind  any  insane  delusion  which  affected  such 
disposition. 

An  order  will,  therefore,  be  entered,  admitting  the 
will  to  probate. 
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Chenango  County. — Hon.  W.  F.  JENKS,  Sxtrbo- 

GATE.— April,  1888. 

Beecheb  v.  Barber. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  David  G.  Barber,  as  surviving  executor  of 
the  will  of  RoBEBT  B.  Gbiswold,  deceased. 

Upon  the  judicial  settlement  of  executors'  account,  it  appeared  that 
certain  creditors,  whose  claims  the  testator,  in  his  will,  had  directed 
to  he  paid,  had  received  more  than  the  amounts  specified  in  that  in- 
strument, hut  not  more  than  was  justly  due. — 

Held^  that  the  executors'  course  was  justifiahle. . . . : 

Testator,  during  his  lifetime,  being  a  pensioner  of  the  United  States 
government,  received  from  a  pension  agent,  in  the  usual  manner  a 
draft  for  $1,200,  deposited  the  same  in  bank,  and  obtained  a  certificate 
of  deposit,  which  he  held  at  the  time  of  his  death,  and  the  amount 
whereof  was  collected  by  the  executors  of  his  will,  upon  surrender 
of  the  certificate.^ 

Held,  that  this  money  was  not  protected  from  the  claims  of  decedent's 
creditors,  either  by  U.  S.  B.  S.,  §§  4718,  4747,  or  by  Code  Civ.  Pro., 
§  1393;  but  was  assets  in  the  surviving  executor's  hands,  properly  ap- 
plicable to  the  payment  of  debts. 

Burgett  V.  Fancher,  35  Hun,  647— nlistinguished ;  Hodge  v.  Leaning,  2 
Dem,,  553— disapproved. 

Contest,  as  to  disposition  of  pension  moneys,  in 
executor's  hands,  upon  judicial  settlement  of  his  ac- 
count.    The  facts  are  stated  in  opinion. 

Will  C.  Moulton, /or  executor, 

H.  D.  Nbwtoit,  9pecial  guardian,  and  attorney  in  person. 

Gbobgb  M.  TUiLSON,  in  person,  and  for  H.  H,  Beecher^  creditors. 

The  Subbogate. — ^The  testator  was  a  pensioner  of 
Vol.  VI.— 9 
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b'" "  '. '' ; — ; — 

f  the  United  States  government.     He  received,  in  the 

r  ■  usual  way  of  paying  pensions,  the  check  or  draft  of 

t ;  the  pension  agent,  for  $1,200.     For  this  check,  the 
National  Bank  of  Norwich  gave  him  its  certificate  of 

:i  deposit  for  $1,200,  payable  to  himself.     He  held  this 

•  certificate  at  the  time  of  his  death,  and  his  executors 
y^j^  received  the  money  upon  its  surrender.  He  received 
r  J  other  pension  moneys,  a  part  of  which  he  sent  to  the 
^\'  agent  who  obtained  his  pension  certificate,  and  held 
V  his  note  therefor  when  he  died.  Upon  this  note  the 
^;  executors  collected  the  sum  of  $140.28. 

r  The  testator,  in  his  will,  directed  his  executors  to 

t'  pay  certain  debts.     Those  debts  have  all  been  paid. 

t:  Other  claims  have  been  presented  to  the  executors, 

/ ;  and  accepted  by  them  as  valid  debts  against  the  estate, 

l^v  but  have  not  been  paid.     Some  of  the  creditors  named 

in  the  will  demanded  a  larger  sum  than  the  testator 
directed  Kis  executors  to  pay,  and  the  executors  paid 
v  them  more  than  the  will  directed  but  no  more  than 

was  justly  due.  It  is  urged,  upon  this  accounting,  by 
the  special  guardian  for  the  infant  heir  and  legatee, 
that  no  greater  sum,  paid  to  creditors,  should  be  cred- 
ited to  the  executors,  than  what  was  directed  to  be 
;  ,  paid  by  the  testator  in  his  will ;  and  that  no  claims 

•J  that  have  been  presented  and  allowed  but  not  paid, 

J;'  should  be  decreed  to  be  paid  upon  this  accounting, 

t  upon  the  ground  that  the  entire  assets  of  the  estate 

>.  consist  of  pension  money,  which  is  exempt  from  the 

•  payment  of  debts  by  United  States  statute. 

>;.  Section  4747  of  the  revised  statutes  of  the  United 

;V  States  is  as  follows :   "  No  sum  of  money  due  or  to 

I  •  become  due  to  any  pensioner  shall  be  liable  to  attach- 
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ment,  levy  or  seizure,  by  or  under  any  legal  or  equifc- 
able  process  whatever,  whether  the  same  remains  with 
the  pension  ofl&ce,  or  any  officer  or  agent  thereof,  or 
is  in  course  of  transmission  to  the  pensioner  entitled 
thereto,  but  shall  inure  wholly  to  the  benefit  of  the 
pensioner." 

In  Jardain  v.  Fairton  Sav.  Fund  Ass.  (44  iV.  J.  Law 
Sep.y  376),  it  was  held  that  money  due  for  pensions, 
while  it  remains  in  the  hands  of  the  disbursing  officer 
or  agent  for  distribution,  or  while  in  course  of  trans- 
mission to  the  pensioner  is  not  liable  to  be  seized  by 
creditors  under  any  legal  process,  but  that,  after  it  has 
come  to  his  hands,  it  is  so  liable,  like  any  other  funds 
of  the  debtor.  Spelraan  v.  Aldrich  (126  Mass.^  113) ; 
Friend  in  Eqmty  v.  Garcelon  (1  Eastern  Bep.y  57) ; 
Burgett  V.  Fancher  (35  Siiriy  647) ;  Stockwell  v.  Bank 
of  Malone  (36  Huriy  583),  are  to  the  same  effect. 

No  other  construction  can  reasonably  be  put  upon 
the  language  of  this  statute.  After  its  receipt  by  the 
pensioner,  it  is  neither  "money  due  or  to  become 
due."  The  government  only  shields  the  pension 
money  from  creditors  while  it  remains  in  the  pension 
office,  or  is  being  transmitted  to  the  pensioner.  The 
moment  it  reaches  the  pensioner,  the  protecting  care 
of  the  government  ceases.  After  its  receipt,  it  is  lia- 
ble to  the  claims  of  creditors,  and  is  in  no  manner 
protected  against  unwise  or  improvident  disposition. 
But  a  different  rule  applies  to  accrued  pension,  not 
received  by  the  pensioner  during  life.  The  accrued 
pension,  to  the  date  of  the  testator's  death,  came  to 
the  hands  of  the  accounting  party,  not  as  executors 
but  as  testamentary  guardians  of  the  infant  child,  and 
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forms  no  part  of  the  assets  of  this  estate.  Section 
4718  of  the  U.  S.  Revised  Statutes  provides  that  "  if 

any  pensioner  has  died  or  shall  hereafter  die, 

his  widow,  or  if  there  is  no  widow,  the  child  or  child- 
ren of  such  person  under  the  age  of  sixteen  years, 
shall  be  entitled  to  receive  the  accrued  pension  to  the 
date  of  the  death  of  such  person.  Such  accrued  pen- 
sion shall  not  be  considered  as  a  part  of  the  assets  of 
the  estate  of  deceased,  nor  liable  to  be  applied  to 
the  payment  of  the .  debts  of  said  estate,  in  any  case 
whatever;  but  shall  inure  to  the  sole  and  exclusive 
benefit  of  the  widow  or  children."  This  section  only 
exempts  the  "  accrued  pension  "  not  received  by  the 
pensioner.  Pension  money  received  by  the  pensioner 
is  not  exempt  by  United  States  statute,  but  is  part  of 
the  assets  of  the  estate,  and  liable  to  the  payment  of 
debts ;  and  the  accrued  pension  not  drawn  by  the  pen- 
sioner would  have  been  equally  liable,  but  for  this 
section. 

The  contestant  also  claims  that  this  money  is  not 
liable  for  the  payment  of  debts  under  §  1393  of  the 
Code  of  Civil  Procedure.  This  section  provides  that 
"  the  pay  and  bounty  of  a  non-commissioned  officer, 
musician  or  private,  in  the  military  or  naval  service  of 
the  United  States ;  a  land  warrant,  pension  or  other  re- 
ward, heretofore  or  hereafter  granted  by  the  United 
States  or  by  a  State,  for  military  or  naval  services ; 
a  sword,  horse,  medal,  emblem  or  device  of  any  kind, 
presented  as  a  testimonial  for  services  rendered  in  the 
military  or  naval  service  of  the  United  States;  and 
the  uniform,  arms  and  equipments  which  were  used  by 
a  person  in  that  service,  are  also  exempt  from  levy 
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and  sale,  by  virtue  of  an  execution,  and  from  seizure 
for  non-payment  of  taxes,  or  in  any  other  legal  proceed- 
ing." This  section  is  broader  in  its  scope  than  the 
Act  of  Congress,  because  it  exempts  pension  money  in 
the  hands  of  the  pensioner  from  creditors  and  pay- 
ment of  taxes.  The  exemption  does  not  apply  to 
property  purchased  with  pension  moneys,  nor  to  secu- 
rities taken  on  the  loan  of  such  money  (Wygant  v. 
Smith,  2  Lans.y  185 ;  Youmans  v.  Boomhower,  3  T.  & 
C,  21,  26).  Therefore,  the  money  received  by  the 
executors  upon  the  note  is  applicable  to  the  payment 
of  debts,  and  the  note  in  the  testator's  hands  could 
have  been  reached  by  his  creditors. 

Could  his  creditors,  during  his  life,  have  reached  the 
money  deposited  in  bank  ?  Stockwell  v.  Nat.  Bank  of 
Malone  (36  Huny  583 ;  3d  dep't..  May,  1885),  seems 
to  hold  to  the  contrary,  but  Justice  Bockes  expresses 
his  doubts  in  a  well  considered  opinion,  based  upon 
reason  and  authority.  In  Burgett  v.  Fancher  (35 
Suny  647;  5th  dep't.,  March,  1885),  the  pensioner 
deposited  pension  money  with  a  firm  of  private  bank- 
ers. The  court.  Baker,  J.,  says :  "  The  memorandum 
delivered  to  him  by  the  bank  is  not,  in  a  commercial 
sense,  a  certificate  of  deposit,  nor  was  it  intended  to  be, 
for  the  appellant  was  authorized  to  draw  against  the 
deposit  without  the  return  of  the  certificate.  It  is 
nothing  more  than  a  teller's  ticket,  issued  in  the  hurry 
of  business,  and  does  not  purport  to  show  the  real 
transaction  between  the  parties.  It  would  be  difficult 
to  formulate  a  general  proposition  by  which  to  deter- 
mine when  the  pay  and  bounty  of  a  soldier  has  lost 
the  protection  of  the  statute ;  each  case  must  be  ad- 
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judicated  upon  its  own  state  of  facts."  I  infer  that, 
if  the  usual  certificate  of  deposit,  "in  a  commercial 
sense,"  had  been  given,  as  in  the  case  at  bar,  a  differ- 
ent conclusion  would  have  been  reached.  When  the 
usual  certificate  of  deposit  is  taken  for  money  depos- 
ited in  bank,  the  identical  money  is  parted  with, 
without  any  intention  or  power  of  reclamation.  The 
relation  of  debtor  and  creditor  exists  between  the 
bank  and  its  depositor,  the  same  as  though  the  money 
had  been  lent  to  a  private  person,  payable  on  demand. 
Without  attempting  to  reconcile  these  cases,  I  think 
the  exemption  created  by  §  1393  of  the  Code  has  no 
application  after  the  pensioner's  death.  Pension  ac- 
crued, but  not  drawn,  is  protected  by  §  4747  of  the 
United  States  statute,  and,  by  §  4718,  is  made  payable, 
in  case  of  his  death,  to  the  widow  and  children ;  but 
farther  than  that,  neither  Congress  nor  our  own  legis- 
lature has  attempted  to  go.  Federal  legislation  ex- 
tends its  protecting  care  over  the  money  till  it  reaches 
the  pensioner,  or  his  family  in  case  of  his  death.  Our 
State  legislature  shields  it  while  it  remains  intact  in 
his  own  hands,  and  no  longer.  It  has  not  attempted 
to  exempt  the  family,  after  his  death,  from  payment 
of  his  honest  debts.  My  attention  has  been  called  to 
but  one  case  involving  this  proposition,  that  of  Hodge 
V.  Leaning  (2  Dem.,  553),  in  which  the  learned  Surro- 
gate of  Otsego  county  held  that  pension  money  in  the 
executor's  hands  constituted  no  part  of  the  assets  of 
the  decedent's  estate.  His  opinion  seems  to  be  based 
upon  the  sections  of  the  United  States  statutes  here- 
tofore quoted  and  which,  the  cases  cited  hold,  have  no 
application  to  a  case  where  the  money  has  reached  the 
pensioner's  hands. 
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Prim<i  fade  J  all  the  property  of  a  judgment-debtor 
is  liable  for  debts ;  and  if  he  would  claim  an  exemp- 
tion, he  must  bring  himself  within  some  exemption  act 
(Dains  v.  Prosser,  32  Barb.y  290 ;  Twinam  v.  Swart,  4 
Lans.,  263).  In  Crosby  v.  Stephan  (32  Hun,  478),  the 
question  was  whether  a  creditor  of  a  widow,  in  sup- 
plementary proceedings,  could  reach  the  money  re- 
ceived by  her  on  a  policy  of  insurance  taken  out  by 
the  husband  for  the  benefit  of  his  wife.  The  court 
(page  480)  say :  "  She  is  under  the  common  obligation 
of  all  persons  to  pay  debts,  and  unless  the  law  has 
expressly  exempted  this  property,  it  is  liable.  We 
must  not  permit  sympathy  for  the  widow  to  outweigh 
an  application  of  the  claims  of  common  honesty."  I 
think  the  principle  applies  equally  well  to  this  case- 
So  does  the  following  language  of  Justice  Story, 
quoted  by  Justice  Allen,  in  Allen  v.  Cook  (26  Barb., 
380) :  "  Arguments  drawn  from  hardship,  impolicy  or 
inconvenience  are  entitled  to  little  weight.  The  only 
sound  principle  is  to  declare  ^  ita  lex  scripta  est/  and 
it  would  be  going  too  far  to  make  exceptions  which  the 
legislature  has  not  made."  "A  court  of  law  ought 
not  to  be  influenced,"  says  another  distinguished  jurist, 
"  or  governed  by  any  notions  of  hardship ;  cases  may 
require  legislative  interference,  but  judges  cannot  mod- 
ify the  law." 

The  salary  of  a  public  officer,  not  due,  or  not  act- 
ually paid,  cannot  be  attached  by  creditors  or  reached 
in  supplementary  proceedings,  nor  can  public  officers, 
by  any  act  of  their  own,  assign  or  encumber  it,  before 
it  becomes  due  (Columbian  Institute  v.  Cregan,  11 
Civ.  Pro.  i?.,  87;  Waldman  v.  O'Donnell,  57  How. 


Digitized  by  VjOOQ IC 


136 .  CASES  IN  THE  SURROGATES'  COURTS. 

BEECHEB  V.   BABBER. 

Pr.,  215;  Remmey  v.  Gedney,  irf.,  217 ;  Blisa  v.  Law- 
rence, 58  I^.  Z".,  442).  But  it  has  never  been  held 
that,  when  received,  it  could  not  be  reached  by  credi- 
tors, or,  in  case  of  the  officer's  death,  that  it  would 
not  be  applicable  to  the  payment  of  debts. 

The  payments  to  those  creditors  named  in  the  will 
of  a  larger  sum  than  the  will  directs  is,  therefore,  ap- 
proved; and  the  decree  will  direct  the  payment  of 
such  of  the  claims  as  have  been  presented  and  allowed 
as  valid  claims  by  the  executors. 

Objection  is  made  to  the  payment  of  the  claim  of 
Mr.  Manning,  on  the  ground  that  it  is  outlawed.  As 
it  appears,  on  the  face  of  this  claim  as  presented,  that 
more  than  eight  years  had  elapsed  at  the  time  of  the 
testator's  death  since  the  last  item  in  the  account 
accrued,  the  claim  must  be  disallowed.  The  personal 
claim  of  the  executor,  D.  G.  Barber,  of  $19,  wa^j  not 
one  of  those  provided  for  in  the  will,  and  no  proof  has 
been  given  on  this  accounting  of  its  correctness.  It 
seems  to  have  been  paid  to  him  as  a  legatee  by  his  co- 
executor,  under  the  impression  that  the  will  directed 
its  payment.  That  item  in  schedule  E.  of  the  account 
is,  therefore,  disallowed.  It  appears,  from  the  inven- 
tory, that  the  $150,  to  which  the  infant  heir  was  by 
statute  entitled,  was  not  set  ofE  to  her  in  the  inventory. 
The  decree  will,  therefore,  direct  the  payment  of  that 
amount  to  such  infant,  in  addition  to  her  legacy  ( Ved- 
der  V.  Saxton,  46  Barb.,  189 ;  Sheldon  v.  Bliss,  4  Seld., 
31). 
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Cayuga  County.— Hon.  J.  D.  TELLER,  Surbogatb.— 
September,  1887. 

Matter  op  Soulb.* 

In  the  matter  of  the  application  for  revocation  of  pro- 
bate of  the  will  of  Lyman  Soule,  deceased. 

The  test  of  the  propriety  of  allowing  an  amendment  of  process,  asked  for, 
under  Code  Civ.  Pro.,  is — to  inqaire  whether  the  character  of  the 
action  or  special  proceeding  will  be  thereby  changed;  if  not,  and  the 
proper  parties  in  interest  have  had  due  notice,  any  amendment  may 
be  made  in  the  names  or  description  of  parties  which  will  conform  to 
the  intention  manifested  in  the  pleadings. 

In  a  special  proceeding  instituted  under  Code  Civ.  Pro.,  §  2647,  to  procure 
a  decree  revoking  the  probate  of  decedent's  will,  a  sufficient  petition 
having  been  duly  filed,  a  citation  was  issued  and  served,  regular  in^ 
other  respects,  but  directed  to  the  executors  in  their  individual  names, 
without  designation  of  their  representative  character.  After  the  ex- 
piration of  the  sixty  days  specified  in  Code  Civ.  Pro.,  §  2517,  the  indi- 
viduals holding  lettei-s  appeared  by  counsel,  for  the  sole  purpose  of 
moving  to  dismiss  the  petition,  upon  the  ground  of  the  failure,  as 
against  the  executors,  to  commence  the  special  proceeding  within  thr. 
time  limited  by  statute  (Code  Civ.  Pro.,  §  264S).— 

Held,  that  the  court  had  power,  under  Code  Civ  Pro.,  §§  721—730,  2588, 
to  amend  the  citation  by  the  insertion  of  a  description  of  the  execu- 
tors as  such;  and  that,  the  exercise  of  this  power  being  in  furtherance 
of  justice,  the  motion  must  be  denied. 

Fountain  v.  Carter,  2  Dem.,  313— distinguished. 

A  PETITION  was  filed,  March  25th,  1887,  asking  a 
revocation  of  the  probate  of  the  will  of  decedent,  ad- 
mitted to  probate  in  this  court  June  28th,  1886.  The 
grounds  upon  which  revocation  was  demanded  were 
fully  specified  in  the  petition.  The  names  of  the  ex- 
ecutors of  the  will,  who  had  all  duly  qualified,  and  of 

♦See  p.  448,  post. 
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the  legatees  named  in  the  will,  were  all  set  forth. 
The  petitioner  alleged  that  she  was  an  heir-at-law  and 
next  of  kin,  as  well  as  legatee,  and  as  such  interested 
in  the  estate  of  decedent,  and  she  prayed  for  a  decree 
revoking  probate,  and  for  such  other  relief  as  might 
be  just,  and  "  that  the  said  executors  and  all  the  de- 
visees and  legatees  named  in  said  will  and  codicils, 
and  other  persons  who  are  parties  to  the  proceedings 
in  which  said  probate  was  granted  be  cited  to  show 
cause  why  said  probate  should  not  be  revoked,"  etc. 
Upon  this  petition,  on  the  same  day  it  was  filed,  a  ci- 
tation was  issued  by  the  Surrogate,  directed  to  all  the 
parties  named  in  the  petition,  the  names  of  the  execu- 
tors being  first  given,  and  each  one  being  repeated 
among  the  other  names,  but  they  were  not,  anywhere 
in  the  citation,  designated  as  executors.  Upon  the  re- 
turn day  named  in  the  citation,  June  7th,  1887,  the 
petitioner  and  certain  of  the  parties  cited  appeared; 
special  guardians  were  appointed  for  the  infant  par- 
ties; and  the  proceeding  was  duly  adjourned  until 
July  6th,  1887,  when  the  parties  who  were  exec- 
utors appeared  by  counsel,  for  the  sole  purpose  of 
moving  to  dismiss  the  petition.  There  had  been  no 
appearance  by  the  executors  as  such,  and  no  general 
appearance  by  the  individuals  who  were  the  executors. 

H.  V.  Ho WLAND, /or  the  motion, 

M.  M.  Watebs,  and  Woodik  &  WARnEN,  for  petitioner,  opposed. 

W.  E.  HuGHiTT,  and  M.  A.  Kjtapp,  for  legatees. 

The  Surrogate. — The  question,  presented  by  the 
motion  to  dismiss  this  proceeding,  is  whether  this  court 
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has  any  jurisdiction  of  the  necessary  persons  or  sub- 
ject-matter. It  is  contended  by  the  moving  party 
that,  the  executors  not  being  named  as  such  in  the 
citation,  there  has  been  an  utter  failure  to  comply 
with  the  statute,  by  which  the  authority  of  this  court 
is  conferred.  There  is  no  contention  that  the  petition 
does  not  set  forth  the  necessary  facts,  or  that  the 
prayer  itself  does  not  conform  to  the  requirements  of 
the  statute;  and  had  the  citation  followed  the  de- 
mands of  the  petition,  the  motion  would  have  had  no 
foundation.  The  petition  was  filed  within  the  time 
prescribed  by  law.  By  §  2517  of  the  Code  of  Civil 
Procedure,  it  is  enacted  that:  "The  presentation  of  a 
petition  is  deemed  the  commencement  of  a  special 
proceeding,  within  the  meaning  of  any  provision  of 
this  act,  which  limits  the  time  for  the  commencement 
thereof.  But  in  order  to  entitle  the  petitioner  to  the 
benefit  of  this  section,  a  citation  issued  upon  the  pre- 
sentation of  the  petition  must,  within  sixty  days  there- 
after, be  served,  as  prescribed  in  §  2520." 

The  time  for  the  service  of  a  citation  having  elapsed, 
this  proceding  must  stand,  if  at  all,  upon  the  service 
already  made.  No  new  or  supplementary  citation  can 
be  of  any  avail;  and  it  becomes  necessary  to  deter- 
mine whether  service  upon  the  executors  of  a  citation, 
directed  to  them  as  individuals  without  their  official 
title,  confers  jurisdiction  upon  this  court  to  proceed 
as  against  them  and  to  grant  an  amendment  to  the 
citation  to  conform  it  to  the  petition.  If  the  court 
has  this  power,  I  think  it  ought  to  be  exercised,  as  the 
objection  raised  is  purely  technical,  and  does  not  reach 
the  merits  of  the  proceeding. 
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The  citation  was  served  within  the  time  required  to 
give  the  petitioner  the  benefit  of  §  2517,  and  upon 
the  proper  persons.  The  rules  relating  to  amend- 
ments in  other  courts  of  record  (Code,  §§  721-730) 
are  made  applicable  to  proceedings  in  Surrogates' 
courts  (§  2538).  Section  723  of  the  Code  provides: 
"The  court  may,  upon  the  trial,  or  at  any  other  stage 
of  the  action,  before  or  after  judgment,  in  furtherance 
of  justice  and  on  such  terms  as  it  deems  just,  amend 
any  procesSy  pleading  or  other  proceeding  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect." 

No  amendment  can  be  allowed  which  changes  the 
character  of  the  proceeding.  Tte  petition,  which 
bears  the  nature  of  a  pleading  in  an  action,  and  the 
object  of  which  is  to  apprise  the  court  and  parties  of 
the  character  of  the  proceeding,  the  relief  sought  and 
the  grounds  therefor,  has  set  forth  the  executors  in 
their  official  capacity,  and  is  in  no  respect  different 
from  what  would  be  required  to  authorize  a  citation 
addressed  to  the  executors  as  such.  Any  party,  re- 
ferring to  the  petition,  would  be  informed  as  to  the 
facts  upon  which  revocation  of  probate  is  sought,  and 
as  to  who  the '  parties  thereto  were  intended  to  be. 
The  names  of  all  the  executors  appear  twice  in  the 
citation.  The  proper  parties  were  served.  They  are 
presumed  to  know  of  the  filing  of  a  petition.  They 
had  access  to  it,  and  must  be  deemed  to  have  seen 
and  known  its  contents.  It  is  made  the  duty  of 
courts  to  disregard  any  error  or  defect  in  proceedings 
which  shall  not  affect  the  substantial  rights  of  parties. 


Digitized  by  VjOOQ IC 


CAYUGA  COUNTY,  SEPTEMBER,  1887.      141 

MATTER  OF  SOULE. 

The  omission  complained  of  would  seem  to  have  been 
a  clerical  error  on  the  part  of  the  person  writing  out 
the  citation.  In  these  circumstances  is  it  not  within 
the  power  of  this  court  to  amend  the  citation  to  make 
it  correspond  with  the  petition  ? 

In  Bank  of  Havana  v.  Magee  (20  If.  K,  355)  one 
Charles  Cook,  who  had  been  carrying  on  a  banking 
business  under  the  name  of  "  The  Bank  of  Havana," 
brought  an  action  in  that  name,  which  ought  to  have 
been  in  his  individual  name.  The  Court  of  Appeals 
held  the  proceedings  were  all  amendable  under  §  173 
of  the  Code,  which  was  similar  to  §  723  of  the  Code 
of  Civil  Procedure.  The  court  say,  it  is  apparent 
from  the  pleadings  that  the  parties  understood  each 
other  perfectly  and  that  it  was  the  duty  of  the  court 
below,  when  the  objection  was  taken,  to  order  the 
pleadings  to  be  amended. 

In  Risley  v.  Wightman  (13  ffun,  163),  the  defend- 
ant denied  that  the  plaintiff  was  ever  appointed  exec- 
utor. The  evidence  showed  that  plaintiff  had  been 
appointed  administrator  with  the  will  annexed.  The 
court  held  that  the  complaint  was  amendable,  that  it 
did  not  change  the  rights  of  the  parties  and  consti- 
tuted a  mere  technical  variance. 

In  Phillips  V.  Melville  (10  Hun,  211),  it  was  sought, 
after  taking  evidence,  to  amend  the  summons  and 
complaint,  by  changing  the  action  by  an  administra- 
trix to  one  in  her  own  favor  individually.  It  was  held 
that  the  change  could  not  be  made,  for  the  reason 
that  it  made  a  new  action,  distinct  and  separate  from 
the  manner  in  which  it  had  been  commenced. 

In  Tasker  v.  Wallace  (6   Daly^   364),   an   action 
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against  a  stockhplder,  upon  a  judgment  recovered  in 
a  suit  brought  against  "  The  West  Side  Railroad  Com- 
pany," under  which  name  the  judgment  was  re- 
covered, upon  motion  afterward  made,  the  court 
allowed  the  summons,  complaint,  judgment-roll  and 
execution  to  be  amended  to  make  the  title  of  the 
defendant,  "The  West  Side  and  Yonkers  Railroad 
Company."  It  was  held  that,  as  the  summons  had  been 
served  upon  the  proper  officers  of  the  company,  and 
as  the  amendment  did  not  create  another  or  diflEerent 
a6tion,  it  was  properly  allowed. 

In  Tighe  v.  Pope  (16  Hun^  180),  plaintiff  moved 
for  leave  to  amend  the  summons  and  complaint  by 
striking  out  the  words  "  as  administratrix,"  and  to 
proceed  against  the  defendant  personally.  It  was  held 
by  the  General  Term  of  the  Supreme  Court  that  the 
motion  was  proper  and  should  have  been  granted,  as 
it  would  have  worked  no  change  in  the  cause  of 
action.  The  same  person  would  be  defendant,  and 
no  increased  burden  would  be  imposed  upon  her.  In 
Haddow  v.  Haddow  (3  T.  &  C,  777),  affirmed  by  the 
Court  of  Appeals,  an  action  by  a  person  in  her  own 
right  was  changed  to  one  in  her  own  favor  as  admin- 
istratrix. In  N.  Y.  Monitor,  etc.,  Co.  v.  Remington 
Agr.  Works  (25  J?im,  475),  it  was  held  by  the  Gen- 
eral Term  that  an  amendment  was  pennissible,  strik- 
ing out  the  defendant's  name  and  substituting  the 
names  of  the  three  partners  who  had  purchased  the 
defendant's  business  and  were  carrying  it  on  under 
the  defendant's  name.  This  decision  was  reversed  by 
the  Court  of  Appeals  (89  iV!  J^.,  22),  but  upon  the 
ground  that  the  effect  of  the  amendment  was  to  change 
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the  action  to  one  against  other  and  different  parties. 
The  company  named  represented  stockholders  and 
different  interests  from  those  represented  by  the 
parties  sought  to  be  made  defendants.  The  court 
says :  "  While  full  authority  is  conferred  for  adding  or 
striking  out  the  name  of  a  person  or  a  party,  or  cor- 
recting a  mistake  in  such  name,  it  does  not  sanction 
an  entire  change  of  name  of  the  defendant  by  the 
substitution  of  another  or  entirely  different  defendants. 
In  Van  Cott  v.  Prentice  (104  N.  F.,  57),  an  action 
against  defendants  as  executors,  the  complaint  alleged 
that  the  defendants  held  certain  property  in  their  repre- 
sentative capacity,  which  defendants  admitted.  The 
complaint  conceded  that  the  defendants  asserted  no 
other  title  or  claim.  After  trial,  a  motion  was  made 
to  amend  the  summons  and  complaint  and  ordering 
the  judgment  awarded  to  be  entered  against  the 
defendants,  individually  and  de  bonis  propriis.  It 
was  held  that  the  amendment  substituted  a  new  and 
different  cause  of  action,  which  as  individuals  the 
defendants  had  had  no  opportunity  to  defend. 

In  Fountain  v.  Carter  (2  Dent.,  313),  a  proceeding 
for  the  revocation  of  probate  of  a  will,  a  petition  had 
been  filed  within  a  year,  the  citation  was  served  within 
sixty  days,  upon  the  executor,  but  no  service  what- 
ever had  been  made  within  that  time  upon  any  other 
person  entitled  to  be  made  a  party.  It  was  held  by 
the  learned  Surrogate,  and  very  properly,  that  the 
proceeding  should  be  dismissed.  The  time  for  further 
services  had  elapsed,  and  the  petitioner  had  forfeited 
the  benefit  of  §  2517.  In  Stilwell  v.  Carpenter  (62 
N.  jr.,  639),defendant  moved  to  dismiss  the  complaint 


Digitized  by  VjOOQ IC 


144    CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  80ULE. 

on  the  ground  that  the  proof  showed  the  plaintiff  had 
no  interest  in  her  representative  capacity.  Held, 
that,  as  a  cause  of  action  was  established  in  favor  of 
the  plaintiff,  personally,  and  the  complaint  showed 
that  she  brought  the  action  both  as  devisee  and  exec- 
utrix, the  motion  was  properly  denied. 

The  rule  laid  down  in  the  early  cases  was  that 
process  was  not  amendable,  where  it  appeared  void 
upon  its  face.  It  was  held  void  for  what  it  contained, 
but  not  for  the  omission  of  some  essential  require- 
ment. This  the  court  would  allow  supplied,  as  for 
instance,  the  clerk's  signature,  the  seal  of  the  court,  or 
the  name  of  the  defendant,  after  the  writ  was  exe- 
cuted and  the  defendant  was  in  custody  under  it  (1 
Tldd's  Pr.,  161).  The  test,  as  to  whether  an  amend- 
ment of  a  process  is  proper  under  the  Code,  appears 
to  be  whether  the  character  of  the  action  or  proceed- 
ing will  thereby  be  changed,  and,  if  not,  and  the 
proper  parties  in  interest  have  had  due  notice,  any 
amendment  may  be  made  in  the  names  or  description 
of  parties  which  will  conform  to  the  intention  as 
shown  in  the  pleadings.  I  cannot  see  that  there  is 
any  prohibition  against  the  continuance  of  this  pro- 
ceeding. I  think  the  court  has  jurisdiction  of  the 
parties  and  subject-matter,  and  an  amendment  of  the 
citation  should  be  made  in  the  interests  of  justice, 
showing  the  official  character  of  the  executors. 

The  other  ground  of  the  motion  ought  not  to  be 
passed  upon  without  hearing  the  proofs;  and  this 
motion  will  therefore  be  denied. 
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Kings  County.— Hon.  ABRAHAM  LOTT,  Sureo- 
GATB.— July,  1887. 

Matter  of  MoGakvby. 

In  the  matter  of  the  estate  of  Samuel  W.  Woolsey, 

deceased. 

The  exemption  from  taxation,  extended  by  the  ''  act  to  tax  gifts,  legacies,** 
etc.  (L.  1885,  ch.  483),  to  a  devise  or  bequest  in  favor  of  the  **  husband 
of  a  daughter"  is  unaffected  by  the  circumstance  of  the  death  of  tlie 
latter  occurring  before  that  of  the  testator,  her  parent. 

In  the  proceedings  for  a  judicial  settlement  of  ex- 
ecutors' account,  Frances  W.  McGarvey,  infant  lega- 
tee and  devisee  under  the  will,  filed  an  objection, 
showing  that  the  executors  had  paid  a  legacy  of 
$10,000  to  Edward  McGarvey,  widower  of  a  deceased 
daughter  of  testator,  without  deduction  of  legacy  tax, 
and  contending  that  the  executors  should  be  person- 
ally charged  with,  and  required  to  pay  the  tax  with 
interest. 

Henbt  Major,  special  guardian. 

The  Surrogate. — ^I  think  that  the  legacy  to  Ed- 
ward McGarvey  is  not  subject  to  the  collateral  inheri- 
tance tax.  The  statute  exempts  the  husband  of  a 
daughter.  It  is  true  the  wife  of  McGarvey  died  be- 
fore the  testator,  but  I  think  this  does  not  affect  the 
matter.  The  legislature  may  have  had  in  view  more 
than  the  benefit  accruing  to  the  wife  of  the  legatee 
by  this  exemption.  The  children  of  a  deceased  daugh- 
ter may  have  been  considered  as  favored  by  the  ex- 
emption, from  this  tax,  of  a  legacy  to  their  father. 
Vol.  VI.— 10 
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Kings  Couoty.— Hon.  ABRAHAM  LOTT,  Subeo- 

GATB. — July,  1887. 

Matter  of  Johnson. 

In  the  matter  of  the  estate  of  Laura  L.  Johnson, 

deceased. 

Where  a  will  makes  a  bequest  to  one  for  life,  with  remainder  over,  all  the 
benficiaries  being  in  the  category  of  those  whose  Interests  are  subject 
to  the  tax  imposed  by  the  '*  collateral  inheritance  tax  *'  act,  L.  1885, 
ch.  483,  the  tax  on  the  life  estate  is  to  be  taken  out  of  the  income,  and 
that  on  the  remainder  to  be  deducted  from  the  principal.  The  fact 
that  the  amount  of  the  latter  will  thus  be  reduced  is  no  objection, 
since  such  reduction  is  lawfully  made. 

Where  the  interest  of  the  life  beneficiary  is  not  taxable,  the  amount  of  the 
remainderman*8  tax  is  nevertheless  lawfully  payable  out  of  the  prin- 
cipal. 

Motion  to  confirm  report  of  appraiser  appointed  in 
proceedings  instituted  under  "collateral  inheritance 
tax"  act. 

Oliver  S.  Acklet,  for  executrix^  opposed : 

1.  The  act  is  impracticable  and  inoperative,  as  re- 
spects the  estates  created  by  this  will,  no  machinery 
being  provided  whereby  the  executrix  can  properly 
and  safely  pay  the  tax  imposed. 

2.  The  will  provides :  "  I  give  and  bequeath  to  my 
nephew,  J.,  $2,000,  in  trust,  to  invest,  and  pay  the 
income  to  his  mother,  M.,  during  her  natural  life,  or 
until  she  shall  re-marry ;  and,  upon  her  death  or  re- 
marriage, I  give  and  bequeath  the  same  absolutely,  in 
equal  shares,  to  the  said  J.,  and  my  grandniece,  B." 

3.  It  is  essential  to  compute  the  value  of  the  estate 
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of  M.,  not  only  for  her  natural  life,  but  also  for  the 
period  during  which  she  may  remain  unmarried  j  which 
is  impossible. 

4.  The  amount  of  the  assessed  taxes  would  have  to  be 
taken  out  of  the  $2,000  bequeathed.  But  the  deduc- 
tion of  the  remaindermen's  tax  would  diminish  the 
amount  which  M.  is  entitled  to  enjoy ;  and  the  deduc- 
tion of  her  tax  would  deprive  the  remaindermen  of 
their  right  to  receive  the  unimpaired  principal,  at  her 
death  or  marriage. 

5.  The  will  bequeaths  the  residue  to  the  executrix, 
in  trust,  for  the  benefit  of  two  brothers  of  decedent 
and  their  wives,  for  life,  with  remainder  to  nephews 
and  nieces.  The  appraiser  finds  these  life  estates  not 
taxable,  and  assesses  the  taxes  on  the  remainders. 
The  deduction  of  the  remaindermen's  taxes  would 
diminish  the  amounts  which  the  particular  benefi- 
ciaries are  entitled  to  enjoy  during  their  lives. 

6.  The  report  should  not  be  confirmed. 

The  Surrogate. — ^The  appraiser's  report  is  con- 
firmed. I  do  not  see  that  the  objections  made  have 
any  force.  The  principal  objection  is  that  the  remain- 
ders would  be  diminished  by  the  payment  of  the  tax 
on  the  life  estate  out  of  the  capital. 

The  answer  to  this  is  that  the  tax  on  the  life  estate 
may  and  ought  to  be  taken  out  of  the  income.  The 
objection  that  the  tax  on  the  remainder  will  reduce  the 
capital  and  so  affect  the  income  is  not,  I  think,  tenable, 
as  long  as  it  is  lawfully  so  reduced.  There  is  no  other 
mode  of  ascertaining  the  value  of  the  life  estate  than 
that  adopted  by  the  appraiser. 
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Kings  County.— Hon.  ABRAHAM  LOTT,  Subko- 
GATE. — October,  1887. 

Ceossman  v.  Ckossman. 

In  the  matter  of  the  estate  of  Henry  Crossman^  de- 
ceased. 

The  law  favors  the  theory  of  the  vesting  of  estates  created  by  will,  where 
a  question  arises  as  to  whether  a  lapse  has  occurred. 

Decedent's  will  directed  that  the  executors  set  apart  $100,000  out  of  his 
estate,  apply  the  income  to  the  use  of  his  wife  for  life,  and,  *'  from 
and  after  her  death,  pay  over  the  said  sum  of  $100,000  to  our  adopted 
son,  H.,  if  he  shall  then  have  arrived  at  the  age  of  28  years";  with  a 
provision  for  the  contingencies  of  (1)  the  widow's  death  while  H.  was 
under  that  age,  and  (2)  the  son's  death  under  that  age,  leaving  no  law- 
ful issue;  but  none  for  (3)  the  event, — which  occurred,— of  the  son's 
death,  at  the  age  of  more  than  28  years,  during  the  widow's  lifetime. 
In  the  first  event,  the  ultimate  disposition  was  for  the  exclusive  bene- 
fit of  the  son.  Upon  an  accounting,  after  the  death  of  H.,  and  dur- 
ing the  widow's  lifetime, — 

Beldy  that  the  $100,000  vested  in  H.  on  his  arrival  at  the  age  of  28  years, 
.   and  passed  by  his  will,  subject  to  the  life  right  of  decedent's  widow. 

Lane  v.  Brown,  20  Hun,  382— compared. 

Upon  a  judicial  settlement  of  the  account  of  execu- 
tors of  decedent's  will,  objections  were  filed  by  all 
the  parties  whose  interests  were  adverse  to  the  claims 
of  the  estate  of  Henry  C.  Grossman,  a  deceased  son 
of  the  testator. 

The  will  of  decedent  provided  that  the  executors 
"do  set  apart  of  my  estate  the  sum  of  $100,000 ;  and 
keep  the  same  invested  and  out  at  interest,  and  that 
they  apply  the  interest  or  income  therefrom  to  the 

use  of  my  said  wife during  the  term  of  her 

natural  life,  and  that  from  and  after  her  death  they 
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pay  over  the  said  sum  of  ^100,000  to  our  adopted 
son,  Henry  C.  Grossman,  if  he  shall  then  have  arrived 
at  the  age  of  twenty-eight  years,  but  if  at  the  decease 
of  my  wife  he  shall  not  have  arrived  at  the  age  of 
twenty-eight  years  then  my  executors  are  directed  to 
keep  the  same  invested  until  he  shall  have  arrived  at 
that  age,  and  that  they  apply  the  interest  or  income 
to  his  use,  and  on  his  arrival  at  the  age  of  twenty- 
eight  years,  the  said  principal  and  the  accumulated 
interest  (if  any)  is  to  be  paid  to  him,  but  if  my  said 
adopted  son  shall  die  before  he  arrives  at  the  age  of 
twenty-eight  years,  and  not  leaving  lawful  issue  him 
surviving,  then  the  said  sum  of  one  hundred  thousand 
dollars  shall  be  divided  as  follows : " 

The  residuary  clause  read  thus :  "  Seventh.  All  the 
rest,  residue  and  remainder  of  my  estate,  real  and 

personal T  do  give,  devise  and  bequeath  unto 

my  adopted  Son,  Henry  C.  Grossman,  to  be  paid  over 
to  him  when  he  shall  have  arrived  at  the  age  of  twen- 
ty-eight years;  if  my  said  adopted  son  shall  depart 
this  life  without  having  attained  the  age  of  twenty- 
eight  years,  and  leaving  lawful  issue  him  surviving, 
then  my  said  residuary  estate  shall  be  paid  over  to 
his  issue,  but  if  he  shall  die  under  that  age  and  with- 
out leaving  lawful  issue  him  surviving  then  the  whole 
income  of  my  said  residuary  estate  shall  be  applied  to 
the  use  of  my  wife  for  and  during  her  natural  life, 
and  upon  her  decease  the  principal  is  to  be  divided 
among  my  next  of  kin  and  heirs  at  law^  as  if  I  had 
died  intestate." 

Henry  G.  Grossman  died  after  attaining  the  age  of 
twenty-eight  years,  during  the  widow's  lifetime,  and 
leaving  a  will. 
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James  R.  Stbebs,  JB,tfar  executors. 

Habold  Vkbnon, /or  Wm.  H.  Grossman  and  others. 

Daily  &  Bell,  for  E.  B,  Westphal 

J  AS.  A.  UvDSOKy  for  J.  F.  Macarthy. 

Eugene  Smith,  special  guardian. 

The  Surrogate. — ^Henry  C.  Grossman  attained  the 
age  of  twenty-eight  years,  and  the  testator  must  be 
deemed  to  have  intended  that*  then  the  bequest  of 
$100,000  should  vest,  although  payment  was  deferred 
until  the  death  of  the  testator's  widow.  We  are  to 
encourage,  always,  a  construction  which  leads  to  the 
vesting  of  legacies,  and  seek  diligently  for  such  pui> 
pose  and  intention  (Smith  v.  Edwards,  88  JV.  JT.,  109). 

The  direction  to  the  executors  to  pay  the  $100,000 
to  Henry  C.  Grossman  when  he  arrives  at  the  age  of 
twenty-eight  is  absolute,  save  that  the  executors  are 
to  hold  that  sum,  for  the  purpose  of  paying  the  income 
to  the  testator's  widow  during  her  life ;  and  it  is  only 
in  the  event  of  the  death  of  Henry  rmder  the  age  of 
twenty-eight  years  that  others  are  to  take.  The  leg- 
acy to  Henry  G.  Grossman  vested  upon  his  attaining 
the  age  of  twenty-eight  years,  because  the  statute 
declares  that  future  estates  are  vested  where  there  is 
a  person  in  being  who  would  have  an  immediate  right 
to  the  possession  of  the  lands  upon  the  ceasing  of  the 
intermediate  or  precedent  estate  (1  R.  S.,  723,  §  13) ; 
and  it  is  further  provided  that  limitations  of  future  or 
contigent  interests  in  personal  property  shall  be  subject 
to  this  rule  (id.,  773,  §  2). 

Henry  G.  Grossman,  at  the  age  of   twenty-eighi 
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years,  would  have  an  immediate  right  to  the  possession 
of  his  legacy,  upon  the  ceasing  of  the  intermediate 
or  precedent  estate,  imless  it  is  conceded  as  claimed  by 
the  contestants  there  was  no  gift  of  this  legacy  save  in 
the  direction  to  pay  upon  the  death  of  the  testator's 
widow,  and  that,  for  that  reason,  vesting  was  deferred 
until  such  event. 

The  like  claim  was  made  in  a  case,  where  the  word- 
ing of  the  will  bore  a  close  resemblance  to  the  word- 
ing of  the  will  in  question  but  the  court  denied  the 
construction  here  contended  for  by  the  contestants 
(Lane  v.  Brown,  20  Hun,  382).  The  cases  cited  for 
the  contestants  mainly  arose  upon  contingent  devises 
and  bequests,  and  deal  principally  with  the  statute 
against  perpetuities  and  with  conditions  not  found  in 
this  will.  It  will  be  observed  that  there  is  no  gift  over 
in  the  event,  which  has  occurred,  of  Henry  dying  over 
twenty-eight  years  of  age  during  the  life  of  Mrs. 
Crossman  (unless  it  was  to  Henry  as  residuary  legatee). 
It  would  be  unreasonable  to  suppose  that  the  testator 
intended  to  give  to  the  issue  of  Henry  the  fund,  did 
Henry  die  before  he  was  twenty-eight,  and  yet  intend 
to  cut  off  both  him  and  his  issue,  if  he  died  after  the 
age  of  twenty-eight  and  during  the  life  of  testator's 
widow.  The  technical  rule  relied  upon  by  the  con- 
testants must  give  way  to  the  intention  of  the  testator 
where  that  sufficiently  appears.  I  also  think  that,  if 
there  was  a  lapse,  Henry  would  take  as  residuary 
legatee. 

In  respect  to  the  income  of  the  residuary  estate  the 
executors  properly  claim  that  such  income  devolved 
upon  Henry  C.  Crossman,  under  the  Revised  Statutes 
(1  R.  S.,  726,  I  40). 
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The  contestants  having  no  interest  in  this  matter, 
their  objections  to  the  executors'  account  must  be 
dismissed. 


Kings  County.  — Hon.  ABRAHAM  LOTT,  Surro- 
gate.— ^November,  1887. 

Prout  v.  McNab. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per propounded  as  the  will  of  Robert  T.  Prout, 
deceased. 

The  decree  admitting  a  will  to  probate,  being  evidence,  against  the  parties, 
of  the  testator's  death,  the  fact  of  such  death,  when  controverted,  is 
one  of  the  issues  before  a  Surrogate's  court  to  whicli  an  alleged  will  is 
presented,  and  the  burden  of  proof  is  on  the  proponent. 

The  death,  in  such  a  case,  cannot  be  proved  by  repute. 

The  petition  for  probate  of  the  alleged  decedent's 
Avill,  presented  by  William  J.  Prout,  who  was  therein 
nominated  executor,  set  forth,  along  with  other  juris- 
dictional facts,  that  Robert  J.  Prout  died  in  London, 
England,  May  29th,  1887,  while  on  a  visit  there. 
Angelina  Prout,  wife  of  the  alleged  decedent,  ap- 
peared as  contestant,  filing  objections,  and  demanded 
the  examination  of  petitioner,  under  Code  Civ.  Pro., 
§  2618. 

A.  C.  HocKEMEYBB, /or  J7.  p.  MeNab,  daughter;  for  probate. 
George  P.  Webster, /or  Angelina  Prout;  opposed. 
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The  Surrogate. — The  proponent's  position — that 
the  petition  is  suflBcient  to  give  this  court  jurisdic- 
tion— is  sound,  yet  this  is  jurisdiction  only  to  enter- 
tain the  proceedings,  and  adjudicate  without  proofs  in 
case  the  petition  is  not  controverted.  Here  the  im- 
portant allegation  of  the  petition — that  the  testator  is 
dead — ^is  controverted,  and  the  burden  of  proof  is  upon 
the  proponent  to  prove  that  fact.  That  this  may  be 
an  issue  triable  in  this  court  is,  I  think,  recognized  in 
Carroll  v.  Carroll  (60  N.  T.,  121, 123),  where  Miller, 
J.,  in  passing  upon  the  question  whether  probate  pro- 
ceedings were  evidence  of  the  testator's  death,  refer- 
red to  certain  authorities  sustaining  the  aflftrmative  of 
the  proposition,  and  said :  "  This  is  undoubtedly  the 
true  rule,  and  it  will  be  found,  upon  examination,  that 
the  authorities  cited  upon  this  question  relate  mainly 
to  cases  where  the  right  of  the  administrator  or  execu- 
tor to  sue  is  involved,  or  where  the  parties  were  con- 
nected with  the  proceeding,  interested  in  the  estate, 
and  had  their  rights  adjudicated  upon  when  the  will 
was  established  before  the  probate  court." 

K,  then,  the  probate  proceedings  are  evidence  of 
the  death  of  the  testator,  against  the  parties  to  the  pro- 
ceedings, it  must  follow  that  they  have  the  right  to 
cross-examine  witnesses  testifying  to  the  fact,  and  the 
right  to  advance  coimter-proofs. 

I  do  not  think  the  documents  from  England  compe- 
tent proof,  nor  could  the  death  of  the  testator  be 
proven  by  repute. 

It  follows,  there  is  not  now  sufficient  proof  before 
me  of  the  death  of  Robert  T.  Prout  the  alleged  testa- 
tor. 
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Kings  County.— Hon.  ABRAHAM  LOTT,  Subbo- 

GATE.— December,  1887. 

Church  Charity  Foundation  v.  People. 

In  the  matter  of  the  estate  of  Maria  Hunter,  de- 

ceased. 

The  expression  "  societies,  corporations  and  institutions  now  exempted  by  ^ 


law  from  taxation/'  contained  in  L.  1885,  cb.  483  (as  amended  in 
1887),  implies  an  immunity  from  taxation,  expressly  granted  by 
statute,  and  not  a  mere  omission  to  tax. 

Those  societies,  corporations  and  institutions  are  to  be  deemed  '*  exempted 
by  law  from  taxation,"  within  the  meaning  of  the  act  cited,  voJiose  prop- 
erty is  so  exempted. 

A  corporation  oi^anized  to  establish  and  maintain  (1)  houses  for  the  main- 
tenance of  indigent  aged  persons  and  the  support  and  education  of 
destitute  children,  and  (2)  hospitals  and  dispensaries  for  the  shelter 
and  relief  of  the  infirm,  sick  and  needy,  which  is  maintained  by  volun- 
tary gifts,  has  no  capital  stock,  and  carries  on  no  business, — ^is  ex- 
empt, as  legatee,  from  the  "  collateral  inheritance  tax,''  being  protected 
as,  in  effect,  an  alms-house,  poor-house,  school-house,  or  combination 
thereof,  by  chapter  xiil.  of  part  1st  of  the  Revised  Statutes,  treating 
'*  of  the  assessment  and  collection  of  taxes.'* 

Application  of  John  W.  Hunter  and  George  Kis- 
sam,  executors  of  decedent's  will,  for  an  order  assess- 
ing and  fixing  the  amounts  of  tax  due  from  beneficia- 
ries, pursuant  to  L.  1885,  ch.  483.  The  essential  facts 
are  stated  in  the  opinion. 

J.  L.  Mabckllus, /or  executors. 

W.  H.  Wabing, /or  Church  Charity  Foundation. 

The  Surrogate. — The  will  of  Maria  Hunter  (who 
died  in  the  month  of  October,  1886)  gave  a  legacy  of 
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$5,000  to  "The  Church  Charity  Foundation  of  Long 
Island,"  and  an  application  was  made  by  her  executors 
to  have  it  determined  whether  said  legacy  is  subject 
to  taxation  under  chapter  483  of  the  laws  of  1885. 

It  appeared  that  "  The  Church  Charity  Foundation 
of  Long  Island "  is  a  corporation  incorporated  to  es- 
tablish and  maintain,  one  or  more  houses  for  such 
indigent  aged  persons  and  indigent  orphan  and  half 
orphan  children  and  other  children  left  destitute,  as  it 
may  receive  under  its  care,  and  to  educate  such  chil- 
dren«  and  to  establish  and  maintain  one  or  more  hos- 
pitals, dispensaries  or  other  institutions  for  the  shelter, 
support  and  relief  of  sick,  infirm  and  indigent  persons ; 
that  the  property  of  said  corporation  has  been  and  is 
being  used  for  such  purposes ;  that  said  corporation  is  a 
charitable  institution  and  is  supported  by  voluntary  gifts 
and  the  income  from  its  property ;  that  the  real  prop- 
erty on  which  its  buildings  are  placed  is  not  taxed ; 
that  it  is  not  a  moneyed  or  stock  corporation ;  that  it 
carries  on  no  business ;  that  it  has  no  capital  stock ; 
that  it  earns  no  dividends,  declares  no  dividends  and 
has  never  had  any  stock  or  made  any  dividends. 

Section  1  of  chapter  483,  laws  of  1885,  expressly 
excludes  from  taxation  under  the  provisions  of  that 
act  legacies  which  shall  be  given  to  "  societies,  corpo- 
rations and  institutions  now  exempted  by  law  from 
taxation." 

The  only  corporations  which  as  corporations  are 
specifically  made  liable  to  taxation  under  the  laws  of 
the  State  of  New  York,  are  moneyed  or  stock  corpo- 
rations, and  the  Church  Charity  Foundation  is  not  such 
a  corporation,  and  therefore  is  not  specifically  made 
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liable  to  taxation  under  any  of  the  laws  of  this  State 
prior  to  this  act  of  1885.  But  the  language  used  by 
this  act  of  1885,  excludes  from  taxation  legacies  to 
corporations  "  now  exempted  hy  law  from  taxation." 
This  language  I  think  shows  that  the  intention  of  the 
legislature  was  to  exclude  from  taxation  under  this  act 
such  corporations  as  by  some  specific  provisions  of  law 
are  exempted  from  taxation,  or  whose  property  by 
some  specific  provisions  of  law  is  exempted  from  taxa- 
tion. The  language  "  exempted  by  law  from  taxation  " 
looks  to  some  actual  provision  of  the  law,  not  to  the 
mere  absence  of  any  provision,  and  it  cannot.be  ar- 
gued that  because  the  law  does  not  specifically  tax  a 
corporation,  therefore  that  corporation  is  "  exempted 
hy  law  from  taxation."  "Exempt"  is  defined  by 
Burrill  to  mean,  "to  relieve  from  some  requisition, 
etc.,  to  which  others  are  subject." 

There  are  no  corporations  which  by  specific  provis- 
ions of  law  are  "exempted  by  law  from  taxation," 
but  the  property  of  certain  corporations  is  by  specific 
provisions  of  law  "exempted"  from  taxation,  and  I 
am  of  the  opinion  that  the  "  societies,  corporations  and 
institutions  now  exempted  by  law  from  taxation,"  re- 
ferred to  in  the  first  section  of  chapter  483  of  the 
laws  of  1885,  are  the  societies,  corporations  and  insti- 
tutions whose  property  is  exempted  by  law  from  tax- 
ation. 

Under  the  laws  of  this  State,  all  lands  and  all  per- 
sonal estate  within  this  State,  whether  owned  by 
individuals  or  by  corporations,  is  liable  to  taxation, 
subject  to  certain  exemptions  (R.  S.,  part  1,  ch.  13, 
tit.  1,  §  1).     The  exemption  specified  in  the  laws,  so 
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far  as  they  affect  the  Church  Charity  Foundation,  are 
buildings  for  colleges,  academies  or  other  seminaries 
of  learning,  school-houses  and  the  lots  whereon  they 
are  situated,  poor-houses,  alms-houses,  houses  of  indus- 
try and  the  real  and  personal  property  used  for  such 
purposes  belonging  to  or  connected  with  the  same  (id., 
§  4,  subd.  3,  4) ;  all  stocks  belonging  to  charitable  in- 
stitutions (id.,  §  4,  subd.  6) ;  the  personal  estate  of 
every  incorporated  company  not  made  liable  to  taxa- 
tion on  its  capital  in  R.  S.,  part  1,  ch.  13,  tit.  4. 

As  the  fourth  title  of  chapter  13,  part  1,  R.  S.,  pro- 
vides for  the  taxation  of  moneyed  or  stock  corpora- 
tions only,  and  as  the  Church  Charity  Foundation 
cannot  be  classed  as  such,  it  is  clear  that  its  personal 
estate  is  exempted  by  law  from  taxation.  As  the 
buildings  owned  by  the  Church  Charity  Foundation 
are  used  for  the  care,  maintenance,  education  and 
support  of  aged  indigent  persons,  and  indigent  orphans 
and  half  orphan  children  and  other  children  left  in  a 
destitute  and  unprotected  state  and  condition,  such 
buildings  may  properly  be  classed  as  alms-houses,  or 
poor-houses,  or  school-houses,  or  houses  of  industry,  all 
of  which  are  exempted  by  law  from  taxation. 

In  Hebrew  Asylum  v.  The  Mayor  (11  Huriy  116), 
the  court  say  at  page  118  :  "  With  the  other  buildings 
owned  by  the  society,  it  was  used  for  the  custody, 
education  and  employment  of  dependent,  destitute  and 
friendless  children,  and  it  was  mainfaiined  for  the  same 
general  purpose  as  poor-houses  and  alms-houses,  all  of 
which  are  declared  to  be  exempt  from  taxation."  In 
that  case  the  corporation  was  of  a  character  similar  in 
its  purposes  to  the  Church  Charity  Foundation.     In 
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Ass'n.,  etc.  v.  The  Mayor  (38  HuUy  593),  the  corporation 
was  organized  to  provide  and  maintain  a  place  of  refuge 
for  colored  orphans  where  they  shall  be*  boarded, 
clothed  and  educated  till  fit  to  be  bound  out,  and  the 
court  held  that  its  building  was  a  school-house  and 
therefore  exempt. 

As  the  real  and  personal  property  of  the  Church 
Charity  Foundation  is  specifically  exempted  by  law 
from  taxation,  I  am  of  the  opinion  that  it  is  one  of 
the  corporations  "  now  exempted  by  law  from  taxa- 
tion "  referred  to  in  section  1  of  chapter  483  of  the 
laws  of  1885,  and  that  the  legacy  of  $5,000  given  to 
said  corporation  by  the  will  of  Maria  Hunter  is  not 
subject  to  taxation  under  said  chapter. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Surbo- 
GATE. — January,  1888. 

Taylor  v.  Public  Administrator. 


In  the  matter  of  the  estate  of  Charles  S.  Taylor, 
deceased. 

Under  L.  1871,  ch.  335,  creating  the  office  of  public  administrator  in  Kings 
county  (as  amended  by  L.  1882,  ch.  124),  and  giving  to  that  officer 
prior  right  to  administer  an  intestate's  estate,  *'  wheneyer  such  person 
sliall  die  leaving  any  assets  or  effects  "  in  the  county,  and  there  shall 

'be  no  widow,  husband  or  next  of  kin,  etc.,  the  requirement  of  the 
existence  of  property  in  the  county  applies  only  to  decedents  who,  at 
the  time  of  their  death,  did  not  reside  within  the  State  of  New  York; 
— all  the  **  assets  or  effects"  of  the  estate  of  a  decedent,  who,  at  the 

-time  of  his  death,  was  a  resident  of  the  State,  being  deemed  to  be 
located  within  the  county  of  his  latest  residence. 
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Applications  for  letters  of  administration  of  dece- 
dent's estate.     The  facts  are  stated  in  the  opinion. 

Chabjjes  H.  Otis, /or  puMic  administrator. 
Albbbt  G.  HcDoNAiiD,/or  next  qfkin. 

The  Surrogate. — ^This  is  an  application  for  letters 
of  administration  of  the  goods,  chattels  and  credits  of 
one  Charles  Sherman  Taylor,  deceased.  The  applica- 
tion was  made  by  a  creditor  of  said  deceased,  and  the 
public  administrator  in  Kings  county  was  cited  upon 
such  application.  Upon  the  return  day  of  the  citation, 
one  Harry  P.  Taylor,  a  son  and  sole  next  of  kin  of 
said  intestate,  filed  his  petition  in  this  court,  pray- 
ing that  letters  of  administration  issue  to  him.  The 
dispute  herein  lies  between  said  Harry  P.  Taylor  and 
the  public  administrator,  each  of  whom  claims  to  have 
the  prior  right  to  letters  of  administration. 

The  facts  conferring  jurisdiction  upon  this  court  to 
grant  letters  of  administration  to  either  of  said  appli- 
cants are  as  follows :  Said  Charles  Sherman  Taylor,  the 
intestate,  was,  at  the  time  of  his  decease,  a  resident 
of  the  county  of  Kings.  He  left  him  surviving  no 
widow,  and  as  his  only  next  of  kin  his  said  son  Harry 
P.  Taylor,  who  is  not  a  resident  of  the  State  of  New 
York.  The  property  of  intestate  consisted  of  certain 
bonds,  stocks  and  other  securities  of  the  value  of 
about  twelve  thousand  dollars  ($12,000),  which  at  the 
time  of  his  decease,  and  at  the  time  of  the  application 
herein,  were  still  in  a  box  in  a  Safe  Deposit  company 
of  the  city  of  New  York,  where  they  had  been  placed 
by  the  intestate  in  his  Ufetime. 
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By  chapter  335  of  the  laws  of  1871,  creating  the 
office  of.  public  administrator  in  Kings  county,  and 
conferring  authority  upon  him  to  act  as  administrator 
in  certain  cases,  as  amended  by  chapter  124  of  the 
laws  of  1882,  it  is  provided  : 

"Such  public  administrator  shall  have  the  prior 
right  and  authority  to  administer  upon  the  goods,  chat- 
tels, personal  estate  and  debts  of  persons  dying  intes- 
tate, in  the  following  cases : 

"  1.  Whenever  such  person  shall  die  leaving  any 
assets  or  effects  in  the  county  of  Kings,  and  there 
shall  be  no  widow,  husband  or  next  of  kin,  entitled  to 
have  distributive  share  in  the  estate  of  said  intestate, 
resident  in  the  State,  entitled,  competent  or  willing  to 
take  out  letters  of  administration  on  such  estate." 

It  is  contended  by  counsel  for  the  non-resident  next 
of  kin  of  intestate,  that  it  is  not  only  necessary  that 
there  should  not  be  any  next  of  kin  resident  in  the 
State,  but  also  that  there  should  be  some  assets  or 
effects  physically  present  within  the  territory  of  the 
county  of  Kings,  at  the  time  the  application  for  ad- 
ministration is  made,  in  order  to  confer  jurisdiction 
upon  the  Surrogate's  court  to  grant  letters  of  admin- 
istration to  the  public  administrator.  I  do  not  agree 
with  counsel  in  this  contention. 

There  are  two  different  sets  of  circumstances  under 
which  the  Surrogate  of  a  county  has  either  exclusive 
jurisdiction,  or  jurisdiction  co-ordinate  with  the  Surro- 
gates' courts  of  other  counties,  until  such  time  as  let- 
ters have  been  actually  granted  and  issued  by  some 
one  Surrogate's  coUrt  within  the  State. 

In  the  first  place,  whenever  an  intestate  was,  at  the 
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time  of  his  decease,  a  resident  of  the  State  of  New 
York,  it  is  the  Surrogate  of  the  county  in  which  such 
intestate  resided  at  the  time  of  his  decease  who  has 
exclusive  jurisdiction  to  grant  letters  of  administration, 
without  reference  to  the  location  of  assets  within  the 
State ;  and  in  such  case,  the  rule  of  law  is  elementary 
that  the  location  of  all  assets  within  the  State,  of 
every  character  and  description,  for  the  purposes  of 
administration,  is  in  the  county  in  which  the  intestate 
resided  at  the  time  of  his  decease. 

In  the  second  place,  wherever  a  person  dies  intes- 
tate who  is  a  non-resident  of  the  State,  but  leaving 
assets  within  the  State,  then  it  is  the  location  of  assets 
within  the  State  which  determines  the  jurisdiction  of 
the  Surrogate's  court  to  grant  ancillary  letters  of  ad- 
ministration;  and  the  Surrogate's  court  which  first 
grants  letters  of  administration  is  the  one  which  ac- 
quires jurisdiction  for  the  entire  State. 

It  seem  to  me  entirely  clear  that  the  provision  in 
the  public  administrator's  act,  providing  that  the  person 
dying  must  leave  assets  or  effects  in  the  county  of 
Kings  in  order  to  confer  jurisdiction  upon  this  court 
to  grant  letters  of  administration  to  the  public  admin- 
istrator, relates  exclusively  to  the  case  in  which  such 
deceased  person  is  a  non-resident  of  the  State.  If  the 
deceased  person,  upon  whose  estate  administration  is 
applied  for,  is  a  resident  of  the  State,  then  the  loca- 
tion of  his  personal  assets  of  all  kinds  within  the  State 
is  the  county  in  which  such  deceased  person  resided  at 
the  time  of  his  decease. 

Letters  of   administration  will  be  granted  to  the 
public  administrator. 
Vol.  VI.- 11 


Digitized  by  VjOOQ IC 


162    CASES  IN  THE  SURROGATES'  COURTS. 

HATTER  OF  VOOKHEES. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Subro- 
gate.— ^February,  1888. 

Mattbb  op  Vooehees. 

In  the  matter  of  the  probate  of  the  will  of  John  A. 
VooRHEES,  deceased. 

The  fact  that  an  interlineation,  in  the  body  of  a  will,  is  not  noted  at  the 
foot  of  the  instrument,  does  not  exclude  the  theory  of  its  having  been 
made  before  execution,  where  other  reasons  exist  for  reaching  that 
conclusion. 

Among  interlineations  in  wills,  are  to  be  distinguished  those  which  supply 
a  blank  in  the  sense,  and  those  which  indicate  a  change  of  intention 
on  the  part  of  the  testator.  The  latter,  only,  are  subject  to  the  strict 
presumption  of  having  been  effected  after  execution. 

The  will  of  testator,  who  died  leaving,  him  surviving,  two  sons  and  three 
daughters,  after  certain  bequests  to  grandchildren,  provided :  *^  I  give 
unto  my  son  Abraham  and  his  heirs  one  equal  fifth  share  of  my  real 
and  personal  estate;  also  Johana  Jewell  and  heirs  wife  of  Ditmaa 
Jewell  one  fifth  share  of  my  real  and  personal  also  my  son  Wm. 
K.  Yoorhees  and  his  heirs,  one  fifth  share  of  my  real  and  personal 

Adriana 
estate  I  give  unto  my  daughter  and  her  heirs  one  fifth  of  my  real 

and  personal  estate;  also  Anna  Maria  Hegeman,  wife  of  John  J. 
Hegeman  and  heirs  one  fifth  share  real  and  personal  estate."  The 
interlineation  was  not  noted  at  the  foot  of  the  will,  which  was  in  the 
handwriting  of  testator.— 
Held^  that  the  will  should  be  admitted  to  probate,  with  the  interlineation 
as  a  constituent  part  thereof. 

Contest  as  to  true  reading  of  decedent's  will,  on 
application  for  probate.  The  facts  are  stated  in  the 
opinion. 

Wm.  J.  Gaynob, /or  e7^cutor%, 
Edgab  Bebgen, /or  contestant 
John.  H.  EIemble,  special  guardian. 
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The  Surrogate. — The  testator  had  two  sons  and 
three  daughters  and  by  his  will  he  devised  one  fifth  of 
his  estate  to  each  them,  naming  them  successively : 

In  the  clause  making  provision  for  his  daughter 
Adriana,  her  name  is  interlined,  and  it  is  claimed  on 
behalf  of  one  of  the  next  of  kin  that  the  presumption 
of  law  is  that  this  interlineation  was  made  after  the 
execution  of  the  will.  The  testator  having  named 
two  of  his  daughters  in  his  will,  it  is  a  fair  presumption 
that  in  the  clause  in  question  he  intended  to  name 
the  remaining  daughter,  at  any  rate  he  intended  to 
name  one  of  his  daughters,  and  finding  he  had  not 
done  so,  he  interlined  the  name.  The  entire  will, 
including  the  interlineation,  is  in  the  handwriting  of 
the  testator ;  the  whole  appears  to  have  been  written 
at  the  same  time  and  with  the  same  pen  and  ink.  In 
supplying  this  name  the  testator  did  not  revoke  any 
part  of  his  will  or  make  any  new  devise  or  bequest, 
but  simply  supplied  a  blank  or  mere  clerical  omission. 
This  should  not  be  confounded  with  the  case  of  inter- 
lineations which  revoke  some  part  of  a  will  or  add 
new  and  independent  provisions. 

In  Jarman  on  Wills  (vol.  1,  p.  144),  it  is  said: 
"Where  a  will  has  been  drawu  with  blanks  left  for 
the  names  of  legatees  and  the  amounts  of  the  lega- 
cies, which  blanks  are  afterwards  filled  up,  but  there 
is  no  evidence  to  show  when,  the  presumption  is  the 
blanks  were  filled  in  before  execution,  and  although 
there  may  have  been,  no  blanks  but  the  names  of  the 
legatees  are  found  interlined,  yet  if  the  interlineation 
only  supplies  a  blank  in  the  sense,  and  appears  to 
have  been  written  with  the  same  ink  and  at  the  same 
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time  as  the  rest  of  the  will,  the  court  will  conclude 
that  it  was  written  before  execution." 

As  I  have  said,  the  testator  had  three  daughters ; 
then  his  reference  to  a  daughter  without  naming  her 
left  a  blank  "in  the  sense"  before  mentioned,  and  so 
the  presumption  is  that  the  blank  was  filled  up  before 
the  execution  of  the  will. 

I  have  fully  considered  the  cases  cited  for  the  con- 
testant. In  Wetmore  v.  Carryl  (5  Redf.j  644),  a  leg- 
acy of  $5,000  was  changed  to  one  of  $2,000,  and  it  is 
sufficient  to  say  that  in  each  case  there  was  by  the 
alteration  or  interlineation  a  change  of  intention  on 
the  part  of  the  testator  indicated. 

In  Grossman  v.  Crossman  (95  N.  JT.,  145,  153), 
Judge  Earl,'  in  delivering  the  opinion  of  the  court, 
said:  "Here,  from  all  the  circumstances,  it  was  at 
least  for  the  Surrogate  to  determine  whether  this  in- 
terlineation was  made  before  or  after  execution,  and  in 
making  that  determination  he  was  bound  to  consider 
the  handwriting,  the  color  of  the  ink,  the  manner  of 
the  interlineation,  the  fact  that  it  was  noted  at  the 
bottom  of  the  instrument,  and  that  it  was  made  to 
correspond  with  the  duplicate.  Where  an  interlinea- 
tion or  erasure  in  a  will  is  fair  upon  its  face  and  it  is 
entirely  unexplained,  there  being  no  circumstance 
whatever  to  cast  suspicion  upon  it,  it  would  not  be 
proper  for  any  court  to  hold  that  the  alteration  was 
made  after  execution." 

It  is  true  there  was  no  note  of  the  interlineation  in 
the  instrument  in  question,  but  I  do  not  think  the 
court  in  the  case  last  cited  considered  that  an  essential 
circxmistance,  other  reasons  existing  for  reaching  the 
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same  conclusion.  That  the  mterlineation  is  fair  upon 
the  face  of  the  will  I  do  not  doubt.  It  was  in  the 
handwriting  of  the  testator  and  rendered  effective  a 
part  of  his  will  containing  the  only  provision  for  one 
of  his  children. 

The  will  must  be  admitted  to  probate  as  now  writ- 
ten. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Subro- 
gate.— February,  1888. 

Matteb  of  Beooks. 

In  the  matter  of  the  estate  of  Susan  A.  Brooks, 

deceased. 

The  act,  L.  1887,  ch.  713,  amending  the  ''  collateral  inheritance  tax  "  act 
.  (L.  1885,  ch.  483)  is  not  retroactive  so  as  to  govern,  in  the  assessment 
and  collection  of  a  tax  on  interests  passing  under  the  will  of  a  decedent 
dying  before  it  took  effect. 

Assessment  of  "  collateral  inheritance  tax."  The 
facts  are  stated  in  the  opinion. 

Jab.  W.  Ridowat, /or  county  treasurer, 
BuFUB  M.  Williams, /or  executor. 

The  Surrogate. — The  deceased  died  in  January, 
1886,  and  therefore  the  act,  chapter  483  of  the  Laws 
of  1885,  and  not  the  act  chapter  713,  Laws  of  1887, 
applies  to  the  taxation  of  her  estate.  In  my  opinion 
the  latter  act  was  not  intended  to  be  retroactive. 
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There  is  no  question  but  that  under  the  act  of  1885, 
the  tax  was  due  unmediately  after  the  death  of  the 
testatrix  (see  sees.  2  and  4).  The  share  of  the  child- 
ren of  the  deceased  bi'other  of  the  testatrix  is  subject 
to  the  inheritance  tax.  To  hold  that  they  took 
through  their  father  would  be  to  defeat  their  claim  to 
any  portion  of  the  estate.  Their  father  having  died 
before  the  testatrix,  the  legacy  to  him  would  have 
lapsed  (Van  Beuren  v.  Dash,  30  N.  Z.,  393).  There- 
fore, they  must  claim  directly  from  the  testatrix. 


Jl^' 


Kings  Countt.— Hon.  ABRAHAM  LOTT,  Stjeeo- 

GATE. — ^April,  1888. 

FlGUEIEA  v.  TaAFB. 


In  the  matter  of  the  probate  of  the  will  of  Maby 
HoLLOHAN,  deceased. 


The  solitary  circumstaQce  of  the  existence  of  the  relation  of  confidant 
and  spiritual  adviser,  between  a  testator  and  the  chief  beneficiary 
under  his  will,  is  insufficient  to  create  a  presumption  of  fraud  or  un- 
due influence. 

Decedent,  an  unmarried  woman,  who  died  at  St.  Mary's  Hospital,  Brook- 
lyn, five  days  before  her  death  executed  the  will  propounded,  whereby 
she  disinherited  her  sisters,  and  disposed  of  the  bulk  of  her  estate  as 
.follows:  *'A11  the  rest,  residue  and  remainder  of  my  estate  of  every 
name  and  kind  I  hereby  give,  devise  and  bequeath  unto  my  said  execu- 
tor. Rev.  T .'' 

It  was  not  pretended  that  decedent  was  mentally  incompetent,  nor  that 
there  was  direct  evidence  of  undue  influence  on  the  part  of  T.,  whe 
was  her  adviser  in  spiritual  affairs.  It  appeared  that  decedent  had 
expressed  an  intention  to  omit  her  sisters  from  the  number  of  her 
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beneficiaries,  and  had  spoken  of  making  dispositions  in  favor  of  cer- 
tain charities  by  her  mentioned,  which  however,  she  failed  to  do. — 
If  eld,  that  undue  influence  would  not  be  presumed;  that  the  provisions  of 
the  residuary  clause  were  valid;  and  that  T.  took  thereunder  absolute- 
ly, for  his  own  benefit. 

Application,  by  Thomas  Taafe,  for  probate  of 
decedent's  will;  opposed  by  Ellen  Figueira  and 
another,  next  of  kin.  The  facts  are  stated  in  the 
opinion. 

McGuiBB  A  KiJBin,  for  praponentf 
HoBBis  A  Peabsaxl, /or  contestanU. 

The  Surrogate. — The  testatrix  died  April  23d, 
1887,  at  St.  Mary.'s  Hospital,  Brooklyn,  where,  five 
days  before  her  death,  she  executed  her  will.  It  is 
not  contended  that  the  testatrix  was  mentally  incom- 
petent to  execute  a  will,  nor  could  it  be,  in  view  of 
the  testimony  as  to  the  acts  and  conduct  of  the  testa- 
trix before  and  after  the  execution  of  the  will. 

The  residuary  clause  of  the  will  is  the  principal 
point  attacked  by  the  contestants,  the  sisters  of  the 
testatrix.     That  clause  reads  as  follows : 

^'Fourth.  All  the  rest,  residue  and  remainder  of 
my  estate  of  every  name  and  kind  I  hereby  give 
devise  and  bequeath  unto  my  said  executor  Rev. 
Thomas  Taafe." 

It  is  claimed  that  this  is  not  an  absolute  gift  to 
Rev.  Thomas  Taafe  individually,  but  unto  him  as 
executor,  or,  in  other  words,  to  him  officially  and  not 
beneficially ;  and  many  authorities  are  cited  to  sustain 
this  contention,  but  they  fall  short  of  justifying  the 
construction  claimed.     In  my  opinion,  the  words  "  my 
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said  executor/'  preceding  the  name  of  the  residuary 
legatee,  are  to  be  regarded  as  simply  descriptive  of 
the  person. 

It  is  further  claimed,  for  the  contestants,  that  the 
will  was  procured  by  undue  influence  on  the  part  of 
the  residuary  legatee.  There  is  not  the  slightest  evi- 
dence of  this,  nor  is  it  claimed  there  is  any.  It  is, 
however,  sought  to  be  inferred  from  the  confidential 
relation  which  the  legatee  held  to  the  testatrix  as 
her  spiritual  adviser.  "  Undue  influence,  which  is  a 
species  of  fraud,  when  relied  upon  to  annul  a  trans- 
action inter  partes,  or  a  testamentary  disposition,  must 
be  proved,  and  cannot  be  presumed  "  (Matter  of  Smith, 
95  JNf.  T.y  516-622).  This  was  said  in  a  case  where 
it  was  claimed,  that  the  fact  that  the  beneficiary  was 
the  attorney  of  the  decedent,  alone,  created  a  pre- 
sumption that  a  testamentary  gift  was  procured  by 
fraud  or  undue  influence.  The  court  ruled  to  the 
contrary.  See,  also.  Matter  of  Martin  (98  N.  T.y 
193). 

In  this  case,  the  testatrix  had  independent  advice 
concerning  her  testamentary  dispositions,  and  I  do 
not  believe  that  the  reputable  counsel  who,  in  the 
absence  of  the  legatee,  received  instructions  as  to  this 
will  from  the  testatrix,  was  a  party  to  any  imposition 
or  coercion  to  procure  its  execution.  Father  Taafe 
called  on  the  testatrix  at  her  request.  She  had  pre- 
vioxisly  declared  her  intention  to  disinherit  her  sisters. 
That  she  did  not  dispose  of  her  property  to  certain 
charities  mentioned  by  her  may  indicate  either  a 
change  of  intention  or  an  idea  that  Father  Taafe 
would  himself  use  his  legacy  in  aid  of  those  charities. 
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but  there  is  no  evidence  that  he  agreed  to  do  so.  I 
do  not  think  that  any  inference  can  be  drawn  from 
Mr.  Pladwell's  not  being  consulted  professionally  as  to 
the  will.  He  does  not  appear  to  have  acted  as  the 
legal  adviser  of  the  testatrix,  except  in  drawing 
some  papers  shortly  before  her  death,  and  then  he 
was  introduced  by  Mr.  Ferry  who  had  acted  as  her 
agent  in  selling  some  real  estate.  The  will  is  ad- 
mitted to  probate. 


Kings  County Hon.  ABRAHAM  LOTT,  Subeo- 

GATE. — Juue,  1888. 

SCHWAETZ  v.  BbUDEB. 

In  the  matter  of  the  probate  of  the  will  of  Aiwa  E. 
Schwartz,  deceased. 

The  following  proviBion  in  a  will :  '*  I  hereby  direct  that  my  executor  herein- 
after named  to  have  masses  read  for  the  repose  of  my  soul  for  which 
I  direct  him  to  expend  the  sum  of  five  hundred  dollars/' — 

Heldj  void. 

Holland  v.  Alcock,  108  N.  K,  312— followed. 

Construction  of  decedent's  will,  upon  application, 
by  Joseph  Bruder,  therein  nominated  sole  executor, 
for  a  decree  admitting  the  same  to  probate.  John 
Schwartz  and  another,  next  of  kin  of  decedent,  ap- 
peared as  contestants. 

Henry  Fitkhbbr,  for  petitioner : 

The  testatrix  had  a  right  to  provide  in  her  will  that 
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a  reasonable  amount  should  be  expended  by  the  exe- 
cutors for  masses  for  the  repose  of  the  soul. 

The  amount  directed  to  be  expended  for  that  pur- 
pose does  not  exceed  the  amount  lunited  by  statute 
which  can  be  bequeathed  to  religious  societies  (the  es- 
tate being  something  over  $3,000),  nor  will  the  per- 
son who  objects  to  that  clause  of  the  will  be  benefited 
by  the  invalidation  of  that  part  of  the  will. 

In  judging  of  this  part  of  the  will  the  Surrogate  has 
a  right  to  take  into  consideration  all  the  circumstances 
of  the  case,  the  fact  that  decedent  left  no  children, 
that  the  estate  is  amply  sufficient  and  that  there  is 
not  a  particle  of  evidence  on  the  part  of  the  contest- 
ant, that  the  provision  of  the  will  in  question  is  an 
improper  one. 

Edward  P.  Schell,  for  next  cf  Idn : 

The  direction  for  masses  is  void.  The  case  at  bar 
is  stronger  than  that  of  Holland  v.  Alcock  (108  N.  Y.y 
312),  for,  in  that  case,  there  was  a  direction  that  the 
^'  masses  should  be  offered  in  a  Roman  Catholic  church 
to  be  selected  by  the  executors  ";  while  here  no  bene- 
ficiary of  any  kind  is  named ;  no  defined  or  ascertain- 
able living  person,  or  even  corporation,  has  or  ever 
can  have  any  temporal  interest  in  the  bequest ;  and 
the  court  says  that  even  if  a  specified  church  had  been 
named,  a  different  question  would  arise.  Cites,  also, 
Oilman  v.  McArdle  (99  N.  F.,  451) ;  Power  v.  Cassidy 
(79  id.y  602) ;  Prichard  v.  Thompson  (95  id.y  76). 

The  Surrogate. — In  this  proceeding  I  am  required 
to  pass  upon  the  validity  of  the  following  clause  of 
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the  will  of  decedent :  "  I  hereby  direct  that  my  exec- 
utor hereinafter  named  to  have  masses  read  for  the 
repose  of  my  soul  for  which  I  direct  him  to  expend 
the  sum  of  five  hundred  dollars."  I  am  constrained 
by  the  decision  of  the  Court  of  Appeals  in  the  case  of 
Holland  v.  Alcock  (108  N.  F.,  312)  to  determine  this 
disposition  to  be  invalid. 


Kings  County.— Hon.  ABRAHAM  LOTT,  Surko- 
GATB. — July,  1888. 

KissAM  V.  People. 

In  the  matter  of  the  estate  of  Daniel  T.  Kissam,  de- 
ceased. 

As  to  whether  any  tax,  upon  the  passing  of  property  under  the  will  of  a 
decedent  dying  before  the  date  of  the  passage  of  the  act,  L.  1887, 
ch.  713y  can  be  collected  in  proceedings  instituted  after  that  date — 
quasre. 

Matter  of  Miller,  47  Hun,  304;  Nash  ▼.  White's  Bank  of  Bu£Ealo,  105  N.  F., 
24d--compared. 

The  district  attorney  of  Kings  county,  on  Febru- 
ary 15th,  1888,  filed  a  petition  setting  forth  that 
decedent  died  October  24th,  1886,  leaving  an  estate 
exceeding  $500  in  value,  and  leaving,  him  surviving, 
no  father,  mother,  wife,  children,  brother,  sister,  lineal 
descendants,  wife  or  widow  of  a  son,  or  husband  of  a 
daughter,  having  any  interest  under  his  will;  and 
praying  for  a  citation  to  Susan  M.  Kissam,  the  execu- 
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trix,  to  show  cause  why  the  property  passing  by  the 
will  should  not  be  valued,  and  the  tax  thereon  paid 
pursuant  to  L.  1885,  ch,  483. 

The  executrix  interposed  a  preliminary  objection, 
that  no  part  of  the  estate  of  decedent  was  liable  to 
said  tax,  upon  the  ground  that  the  act  of  1885  had 
been  repealed  by  the  act  L.  1887,  ch.  713,  amending 
the  original  act,  and  that "  there  is  now  no  law  under 
which  the  tax  imposed  by  the  act  of  1885  can  be  col- 
lected, the  said  Daniel  T.  Kissam,  having  died  in  the 
latter  part  of  the  year  1886,  and  prior  to  the  time 
when  the  amendatory  act  took  effect";  and  asked 
that  the  proceedings  be  dismissed. 

Ja8.  W.  Ridowat,  dUtrict  attorney ^  petitioner. 
Gerbitsen  &  Eastman, /or  executrix: 

Cited  Nash  v.  White's  Bank  of  Buffalo  (105  N.  Z, 
243;  below,  37  Hun,  57);  Ely  v.  Holton  (15  N.  Z., 
595) ;  Moore  v.  Mausert  (49  N.  Z.,  332) ;  Calhoun  v. 
R.  R.  Co.  (28  Hun,  379):  distinguishing  Matter  of 
Miller  (47  Hun,  394). 

The  Surrogate. — ^The  General  Term  of  the  Su- 
preme court  in  this  Department  has  recently  held,  in 
the  Matter  of  Miller  (47  Hun,  394),  that  the  operation 
of  the  act  of  1887,  amending  the  collateral  inheritance 
act  of  1885,  by  exempting  devises  and  bequests  to  an 
adopted  child  from  taxation  under  that  act,  did  not 
affect  liability  for  a  tax  which  had  been  directed  to 
be  paid  by  an  order  of  the  Surrogate,  under  the  law 
of  1885,  prior  to  the  passage  of  the  amendment  of 
1887. 
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If  the  decision  of  the  Supreme  court  rests  upon  the 
ground  of  the  Surrogate's  order,  and  a  setting  apart 
of  the  tax,  it  does  not  apply  to  this  case.  K  the  order 
is  not  the  basis  of  the  decision,  then  it  seems  to  con- 
flict with  the  decision  of  the  Court  of  Appeals  in  the 
case  of  Nash  v.  White's  Bank  of  Buffalo  (105  N.  F., 
243).  On  the  strength  of  the  Court  of  Appeals  case, 
the  Surrogate  of  Niagara  county  has  recently  decided 
that  the  effect  of  the  act  of  1887  was  to  defeat  the 
collection  of  a  tax,  under  the  act  of  1885,  due  before 
the  passage  of  the  act  of  1887,  on  a  bequest  to  an 
adopted  child. 

I  shall,  for  the  present,  overrule  the  objection  of 
the  executor  in  this  case,  and  deny  the  motion  to  dis- 
miss this  proceeding,  but  as  I  understand,  the  Attorney 
General  has  directed  the  District  Attorney  of  Niagara 
county  to  appeal  from  the  last  mentioned  decision,  I 
think  proceedings  in  this  matter  should  be  stayed, 
pending  the  determination  of  that  appeal. 

Objection  overruled,  and  motion  to  dismiss  denied. 
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Kings  County.— Hon.  ABRAHAM  LOTT,  Subbo- 
GATE. — July,  1888. 

Fbazeb  v.  People. 

In  the  matter  of  the  estate  of  Susan  F.  E^owe,  de- 
ceased. 

It  seems,  to  be  primarily  the  duty  of  an  executor  to  apply  for  an  appraise- 
ment of  interests  passing  by  the  will  of  his  decedent,  taxable  under 
the  ''collateral  inheritance  tax''  act.  The  power  given  to  the  Surro- 
gate, of  his  own  motion  to  cause  an  appraisement  to  be  made,  and  to 
fix  the  tax,  was  not  intended  to  relieve  personal  representatives  of  this 
obligation. 

Four  days  before  the  expiration  of  the  period  of  eighteen  months  after  the 
death  of  testatrix,  who  died  November  27th,  1886,  the  executors  paid 
the  ''collateral  inheritance  tax,"  assessed  upon  a  life  estate  and 
remaindei-s,  passing  under  the  will.  About  a  month  before  such  pay- 
ment, the  district  attorney  instituted  proceedings  to  compel  such  pay- 
ment.— Heldy 

1.  That,  there  having  been  no  "  refusal  or  neglect "  to  pay  the  tax,  within 

the  meaning  of  L.  1887,  ch.  713,  §  17,  costs  should  not  be  awarded 
against  the  executors. 

2.  That  there  was  probable  cause  for  instituting  the  proceedings,  and  the 

district  attorney  was  entitled  to  a  certificate  under  id.,  §  19. 

Application  for  costs  of  proceedings  on  assessment 
of  "collateral  inheritance"  tax.  The  facts  appear 
from  the  brief  and  opinion. 

Jas.  W.  Bidoway,  district  attorney,  for  the  application, 

Jacksok  &  BuHB,  for  Jennie  Frazer  and  another,  exeeutriees,  op- 
posed: 

The  testatrix  died  November  27th,  1886.  Her  en- 
tire estate  was  personal  in  character.     By  her  will,  a 
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life  estate  was  created  therein,  for  the  benefit  of  her 
brother  (who  died  before  the  testatrix)  with  a  succeed- 
ing life  estate,  after  his  death,  to  her  sister-in-law, 
Elizebeth  Frazer,  and,  upon  the  termination  of  the 
second  life  estate,  there  was  a  remainder  over,  given 
to  her  two  nieces.  No  order  was  made,  assessing  the 
estate  for  the  purpose  of  taxation,  as  required  in  the 
case  of  an  outstanding  life  estate,  until  May  27th^ 
1888.  On  May  23d,  1888,  and  within  eighteen 
months  after  the  death  of  the  testatrix,  the  tax  was  paid. 
Prior  to  that,  and  on  April  17th,  1888,  proceedings 
were  taken  by  the  district  attorney  to  compel  the  pay- 
ment of  the  tax.  The  matter  was  adjourned  by  con- 
sent until  this  day,  and  the  sole  question  in  the  case 
now  is,  whether  the  proceedings  were  prematurely 
taken,  so  that  the  estate  is  subject  to  the  payment  of 
costs. 

1.  This  tax  did  not  become  due  and  payable  until 
May  17th,  1888.  By  §  4  of  the  act  of  1887,  in  effect 
the  same  as  the  similar  section  of  the  act  of  1885,  it 
is  provided  as  follows:  "All  taxes  imposed  by  this  act, 
unless  otherwise  herein  provided  for,  shall  be  due  and 
payable  at  the  death  of  the  decedent."  By  §  2  of  the 
act  of  1887,  of  like  effect  with  a  similar  section  of  the 
act  of  1885,  where  there  is  an  outstanding  life  estate 
with  a  remainder  over,  the  Surrogate  shall  "assess 

and  determine  the  value  of  the  estate subject 

to  the  tax."  By  §  13  of  the  act  of  1887,  it  is  provid- 
ed, that  this  determination  shall  be  made  by  an  ap- 
praiser who  may  be  appointed  by  the  Surrogate,  either 
upon  his  own  motion,  or  upon  the  application  of  any 
interested  party.    But  it  is  further  provided  that,  in 
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the  case  of  an  outstanding  life  estate  with  a  remainder 
over,  the  tax  in  question  shall  not  be  due  and  paya- 
ble until  after  the  Surrogate,  upon  the  report  of  the 
appraiser,  has  assessed  and  determined  the  value  of 
the  estate  for  the  purpose  of  taxation.  In  this  case, 
that  order  was  not  made  until  May  17th,  1888,  and 
under  §  17,  the  treasurer  or  comptroller  could  not 
notify  the  district  attorney  until  that  date.  It  is  not 
pretended  that  such  notification  has  been  given  since 
that  time. 

2.  Although  it  is  perfectly  clear  that,  wl^ere  there 
is  an  outstanding  hf  e  estate,  as  in  the  case  at  bar,  the 
tax  is  not  due  and  payable  until  after  the  Surrogate 
has  assessed  and  determined  the  value  of  the  respec- 
tive estates,  we  think  that  in  no  case  can  proceedings 
be  instituted  by  the  district  attorney  until  the  expira- 
tion of  eighteen  months  from  the  death  of  the  testator. 
Although,  by  §  4,  the  tax  imposed  by  this  act  is  due 
and  payable  at  the  death  of  the  decedent,  yet  the  ex- 
ecutor is  given  eighteen  months  in  which  to  pay  the 
same  without  interest.  By  §  16,  the  Surrogate  can- 
not issue  a  citation  in  this  matter  unless  it  shall  appear 
that  the  tax  has  not  been  paid  according  to  law ;  but 
inasmuch  as,  although  the  law  makes  the  tax  due  at 
the  death  of  the  testator,  yet  the  law  also  gives  the 
executor  eighteen  months  in  which  to  discharge  the 
debt,  it  cannot  be  said  that  the  tax  has  not  been  paid 
according  to  law  until  after  the  expiration  of  that  time. 
Further  than  that,  §  17  of  the  same  act  provides,  that 
the  district  attorney  shall  be  notified  after  the  refusal 
or  neglect  of  the  person  interested  in  the  property, 
liable  to  said  tax,  to  pay  the  same.    It  would  be  a 
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contradiction  in  terms  to  say  that  a  party  had  refused  \ 

and  neglected  to  do  an  act  until  the  expiration  of  the  ,| 

time  given  him  by  law  within  which  to  do  the  act.  i 

3.  There  is  nothing  in  the  act  which  makes  the  jj 

costs  a  matter  of  right,  and  it  follows,  therefore,  that 
they  can  only  be  awarded  by  the  decree  in  the  discre- 
tion of  the  Surrogate,  and  we  believe  that  the  Surro- 
gate in  the  exercise  of  that  discretion  would  not 
impose  costs  until  after  the  expiration  of  eighteen 
months,  coupled  with  a  neglect  and  a  refusal  at  that 
time  to  pay  the  tax.  The  proceedings  should  be  dis- 
missed as  prematurely  taken,  but  inasmuch  as  the 
question  is  a  new  one,  we  consent  that  it  be  without 
costs. 

The  Surrogate. — ^The  testator  died  November  27th, 
1886,  leaving  personal  estate  subject  to  the  tax  im- 
posed by  chapter  483,  Laws  of  1885.  By  the  will  of 
decedent,  an  estate  for  life  in  all  the  property  of  the 
testatrix  was  bequeathed  to  Elizabeth  F.  Fraser,  with 
remainder  to  certain  legatees.  On  April  17th,  1888, 
the  tax  remained  unpaid,  and,  on  the  application  of 
the  district  attorney  of  Kings  coimty,  a  citation  was 
issued,  requiring  the  personal  representatives  of  the 
decedent  to  show  cause  why  the  value  of  the  property 
subject  to  said  tax  should  not  be  fixed  and  ascertained, 
and  to  show  cause  why  said  tax  should  not  be  paid. 

It  is  claimed,  in  opposition  to  that  application,  that 
"  no  order  was  made,  assessing  the  estate  for  the  pur- 
pose of  taxation,  as  required  in  the  case  of  an  outstand- 
ing life  estate,  until  May  17th,  1888.  On  May  23d, 
1888,  and  within  eighteen  months  after  the  death  of 
Vol.  VI.— 12 
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the  testatrix,  the  tax  was  paid.  Prior  to  that,  as  has 
been  stated,  a  citation  had  been  issued  on  the  applica- 
tion of  the  district  attorney,  and  the  service  thereof 
made ;  and  the  sole  question  in  the  case  now  is — ^Is  the 
estate  liable  for  the  costs  in  this  matter  ?  or,  in  other 
w;ords,  whether  these  proceedings  were  prematurely 
taken. 

It  is  claimed,  for  the  personal  representatives  of  the 
decedent,  that,  until  the  Surrogate,  upon  the  report  of 
the  appraiser,  has  assessed  and  determined  the  value 
of  the  estate  for  the  purpose  of  taxation,  pursuant  to 
§  13  of  chapter  713,  Laws  of  1887,  the  tax  is  not  due 
and  payable ;  and,  the  appraisement  not  having  been 
made  until  after  these  proceedings  were  instituted,  no 
default  had  been  made.  The  answer  to  this  is  that  it 
is  primarily  the  duty  of  the  executor  to  apply  for  such 
appraisement,  so  that  he  may  ascertain  and  pay  the 
tax.  The  power  given  to  the  Surrogate,  of  his  own 
motion  to  cause  appraisement  to  be  made  and  to  fix 
the  tax,  was  not  intended  to  relieve  the  personal  rep- 
resentatives from  their  duty  in  the  matter. 

I  think  that  §  4  of  the  act  of  1887,  read  with  its 
other  provisions,  indicates  the  intention  to  be,  that, 
while  the  tax  is  due  and  payable  from  the  death  of 
the  decedent  for  some  purposes, — among  others  that 
proceedings  may  be  had  to  appraise  and  ascertain  the 
value  of  the  estate  subject  to  the  tax,  and  the  amount 
of  the  tax,  and  that  interest  may  be  charged  from  the 
death  of  decedent  in  case  the  tax  is  not  paid  within 
eighteen  months  thereafter, — ^yet,  as  the  section  refei> 
red  to  provides  that,  if  the  tax  is  paid  within  eigh*^- 
een  months  no  interest  shall  be  charged  and  collected 
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thereon,  it  would  seem  that  no  proceedings  can  be  in- 
stituted to  enforce  the  payment  of  the  tax  within  the 
eighteen  months.  See  the  matter  of  the  estate  of 
Mrs.  Astor  (20  Ahh.  N.  C,  405-415).  It  was  intend- 
ed,  I  believe,  to  enable  the  representatives  of  the  de- 
cedent, under  many  contingencies  which  may  arise  in 
the  settlement  of  the  estate,  to  ascertain  the  amount 
of  the  tax,  and  for  that  purpose  time  may  be  neces- 
sary, to  determine  the  indebtedness  of  the  decedent, 
and  the  like. 

It  is  claimed  by  the  district  attorney  that  the  cita- 
tion in  this  matter  is  to  show  cause  "why  the  tax 
should  not  be  ascertained,"  as  well  as  why  it  should 
not  be  paid.  That  is  so ;  but  I  do  not  think  costs  may 
be  awarded  except  "  after  the  refusal  or  neglect  of 
the  persons  interested  in  the  property  liable  to  said 
tax  to  pay  the  same."     Laws  1887,  ch.  713,  §  17. 

For  the  reasons  I  have  stated,  this  matter  is  dismiss- 
ed without  costs  to  either  party.  The  question  appears 
to  be  new.  No  authority  in  point  has  been  cited  by 
either  party.  I  think  there  was  probable  cause  for 
citation  and  taking  this  proceeding,  and  will  give  a 
certificate  to  that  effect  upon  request.  See  Laws  1887, 
ch.  713,  §  19. 

Matter  dismissed. 
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Kings  County.— Hon.  ABRAHAM  LOTT,  Subbo- 
GATE.^July,  1888. 

NeDEB   V,  ZiMMEB. 

In  the  matter  of  the  estate  of  Mabgabetha  Dubeb- 
NELL,  deceased. 

In  order  that  an  infant  legatee,  to  whom  the  testator  stood  in  loco  parentis^ 
be  deemed  entitled  to  interest  from  the  death  of  the  latter,  it  is  suffi- 
cient that  no  other  provision  nor  any  maintenance,  in  the  meantime^ 
is  allotted  by  the  will.  That  the  infant  has  eztraneoos  means  of  sup- 
port is  immaterial. 

Petition  for  a  citation  to  executor  to  procure  judi- 
cial settlement  of  his  account.  The  facts  appear  in 
the  opinion. 

Henbt  Fubhbeb,  for  petitiotier  : 

Petitioner  is  entitled  to  interest  on  the  money  be- 
queathed to  him  from  the  time  the  money  was  depos- 
ited imtil  the  time  the  money  was  paid  to  petitioner. 
There  was  a  specific  sum  of  money,  to  wit  $2,500, 
on  deposit  in  the  savings  bank,  which  the  testatrix,  by 
the  will,  directed  the  executor  to  pay  in  equal  shares 
to  three  children  (one  of  them  the  petitioner)  upon 
their  attaining  the  age  of  twenty-one  years,  respec- 
tiyely.  Petitioner  claims  that  he  is  entitled  to  the 
interest  accrued  upon  his  share  of  this  money  during 
his  minority  from  the  death  of  the  testatrix. 

A  bequest  of  a  specific  legacy  will  carry  any  acces- 
sions by  way  of  increase  or  interest  which  shall  accrue 
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after  the  decease  of  the  testator  (Cogswell  v.  Cogswell, 
2  Edw.  Ch,,  231 ;  Clarkson  v.  Clarkson,  18  Barh.y  646). 
See  also  King  v.  Talbot  (40  N.  F.,  76). 

Where  the  legacy  is  to  a  child  for  whom  the  parent 
has  made  no  other  provision  by  his  will,  and  the  leg- 
acy is  made  payable  at  a  future  day,  it  carries  interest 
in  the  meanwhile  (Lupton  v.  Lupton,  2  Johns.  Ch.^ 
614  J  Miller  v.  Philip,  5  Faige,  573).  See  also  Brown 
V.  Knapp  (79  N.  JT.,  136),  where  the  same  principle  is 
laid  down. 

Jackson  &  Bubb,  for  executor: 

1.  The  general  rule  is  that  legacies  only  draw  inter- 
est from  the  time  that  they  are  payable,  when  there  is 
no  direction  as  to  the  interest.  It  is  true  that  there  is 
an  exception  to  this  rule  in  the  case  of  a  legacy  to  a 
child,  payable  when  it  attains  its  majority  and  it  has 
no  other  means  of  support  in  the  meantime  (Brown  v. 
Knapp,  79  JSF.  JT.,  136).  But  the  proof  supplied  in 
that  case  is  wanting  in  this.  In  that  case  the  court 
found  that  the  plaintiff  had  no  property  except  that 
given  him  in  the  will  of  his  grandfather  (p.  141). 
For  anything  that  appears  here,  the  petitioner  may 
have  had  abundant  means. 

2.  In  any  event  the  interest  must  be  very  small. 
It  appears  that  the  executor  has  paid  $850,  an  excess 
of  $16.67  over  the  face  of  his  legacy.  There  is  no 
proof  as  to  when  he  came  of  age,  but  we  presume 
this  is  the  interest  on  the  face  of  the  legacy  from  the 
date  of  his  majority  to  the  date  of  payment  in  1885. 
The  testatrix  died  in  1881.  The  executor  had  cer- 
tainly one  year  to  pay  it  without  interest.    The  amount 
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remaining  in  the  savings  bank  only  drew  3  per  cent, 
or  4  per  cent,  interest.  At  4  per  cent.,  the  unpaid  in- 
terest would  only  amount  to  about  $80.  The  executor, 
if  ordered  to  account,  will  file  a  petition  for  a  volun- 
tary accounting,  and  bring  in  all  the  parties,  but  he 
does  not  wish  to  do  so,  until  the  other  children  come  of 
age,  and  he  can  settle  the  whole  estate.  As  the  grant- 
ing of  this  application  is  in  the  discretion  of  the 
Surrogate,  substantial  justice  would  be  done,  if  this 
application  were  denied  with  leave  to  renew  on  further 
papers,  if  the  executor  does  not  promptly  move  for  a 
final  accounting  when  the  other  children  attain  ma- 
jority. 

The  Surrogate. — The  bequest  in  this  matter  is 
contained  in  the  fourth  clause  of  decedent's  will,  and 
reads  as  follows:  "I  give  and  bequeath  the  sum  of 
twenty-five  hundred  dollars  which  is  deposited  by  me 
partly  in  the  German  Savings  Bank  corner  Broadway 
and  Boerum  street  in  the  City  of  Brooklyn,  E.  D.,  and 
partly  in  the  Savings  Institution  No.  three  (3)  Cham- 
bers street,  city  of  New  York,  to  my  three  children 
issued  with  my  first  husband  John  Neder,  namely: 
John,  Joseph  and  Sebastian  Neder,  for  to  have  the 
same  divided  among  them  in  equal  share  and  share 
alike,  but  any  of  those  three  John,  Joseph  and  Se- 
bastian Neder  by  having  arrived  the  age  of  twenty- 
one  years  shall  drawn  his  share  out  of  said  Twenty 
five  hundred  dollars." 

This  is  an  application  by  John  Neder,  one  of  said 
legatees,  who  was  a  minor  at  the  death  of  the  testa- 
trix, to  compel  an  accounting  by  the  executor  based 
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upon  a  claim  that  interest  has  not  been  paid  from  the 
d^ath  of  testatrix  or  the  time  it  was  of  deposit.  It 
appears  that  his  share  of  the  principal  has  been  paid 
and  that  he  is  now  of  age. 

The  petitioner  to  sustain  the  claim  for  interest  con- 
tends that  the  legacy  is  specific.  It  does  not  appear 
that  the  precise  sum  of  twenty-five  hundred  dollars 
was  on  deposit  in  the  banks  named,  but  whether  the 
legacy  is  specific  or  simply  demonstrative,  I  think  the 
petitioner  is  entitled  to  the  interest  claimed  and  so 
interested  sufficiently  to  maintain  this  proceeding. 
It  is  stated,  in  the  opinion  of  the  court  in  Brown  v. 
Knapp  (79  iV:  F.,  136-141) :  "When  there  is  a  legacy 
to  a  minor  child  or  to  an  infant  as  to  whom  the  testa- 
tor is  in  loco  parentis,  and  such  legatee  has  no  other 
provision  nor  any  maintenance  in  the  meantime  allot- 
ted by  the  will,  the  legacy  although  payable  at  a 
future  day  carries  interest  from  the  death  of  the  tes- 
tator." 

This  authority  leads  to  my  holding  that  the  peti- 
tioner is  entitled  to  interest  from  the  date  of  testatrix' 
death  and  so  entitled  to  an  account. 

It  will  be  observed  that  it  is  not,  as  claimed  by  the 
executor,  essential  that  the  infant  legatee  has  no  other 
property  upon  which  he  can  be  maintained.  It  is 
sufficient  that  there  is  no  other  provision  nor  any 
maintenance  in  the  meantime  allotted  by  the  will. 

The  executor  should  accoimt. 
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Allegany  CoimTY.— Hon.  CLARENCE  A.  FARNUM, 

Subrogate. — February,  1888. 

Matter  op  Ingeesoll. 

In  the  matter  of  the  estate  of  John  Ingersoll^  de- 

ceased. 

An  executor  or  administrator  cannot  charge  for  the  use  of  his  own  hone 
and  wagon,  employed  by  him  in  collecting  the  assets  of  his  decedent's 
estate;  although  his  bill  for  livery  expenses,  when  reasonable  in 
amount,  and  necessarily  incurred  in  the  administration,  will  be  allowed. 

Pullman  v.  Willets,  4  Bern,,  536— followed. 

An  executor  or  administrator  may,  where  peculiar  circumstances  render 
such  employment  suitable,  be  allowed  credit  for  disbursements  repre- 
senting moneys  paid  to  an  agent  employed  to  collect  debts,  even 
though  the  debts  prove  bad. 

But'  where  a  resident  executor  voluntarily  removed  from  the  State  before 
completing  his  administration,  and  employed  an  agent  to  perform  the 
unfinished  business,  the  performance  of  which  by  himself  was  ren- 
dered impossible  by  his  absence, — 

Held,  that  the  executor  must  pay  out  of  his  own  pocket  for  the  services  of 
the  agent,  and  could  not  be  remunerated,  out  of  the  estate,  for  travel- 
ing expenses  incurred  in  returning  to  the  State. 

McWhorter  v.  Benson,  Bopk.  Ch,,  28;  Cairns  v.  Chaubert,  9  Paige,  100; 
Everts  v.  Everts,  62  Barb,,  577— distinguished. 

Hearing  of  objections  to  account  of  Simon  C.  Ved- 
der  and  Alonzo  Sweet,  executors  of  decedent's  will, 
filed  in  proceedings  for  judicial  settlement.  The  facts 
appear  sufl&ciently  in  the  opinion. 

Geobob  W.  Harding, /or  executor,  Vedder. 
BiCHABDSOK  &  RoBBiNS, /or  obJectors, 

The  Surrogate. — Upon  this  accounting,  the  lega- 
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tees  object  to  the  item  of  $100  charged  by  Simon  C. 
Vedder,  one  of  the  executors,  for  the  use  of  the  horse 
and  wagon  of  the  executor,  claimed  by  him  to  have 
been  used  in  the  collection  of  the  assets  of  the  dece- 
dent. An  investigation  of  the  claim  shows  that  the 
executor  kept  no  account  of  the  times  when  his  horse 
and  wagon  were  used,  and  when  required  to  make  up 
an  itemized  or  detailed  statement  of  it,  declared  his 
inability  to  do  so.  He  has  been  allowed  his  bill  for 
expenses  paid  for  livery  used  in  the  business  con- 
nected with  the  administration  of  the  estate,  and  it 
now  needs  no  citation  of  authority  for  such  allowance 
for  the  actual  disbursements  so  made  by  him,  neces- 
sarily incurred  in  the  management  of  the  estate. 

It  is  quite  evident  that,  until  the  time  when  this 
executor  was  cited  to  account,  he  had  no  intention  of 
charging  for  the  use  of  his  horse  and  wagon.  He  has 
made  a  charge,  in  gross,  of  $100  for  such  use.  If  he 
could  be  allowed  anything,  considering  the  unsatis- 
factory condition  and  presentation  of  his  claim,  we 
think  the  amount  claimed  far  too  much.  It  has  been 
urged  by  the  executor  that,  if  he  had  hired  a  livery 
for  the  same  purpose  for  which  he  used  his  own  horse 
and  wagon,  the  sum  paid  would  have  been  allowed 
him,  and  that  there  is  no  sound  reason  why  he  should 
not  receive  the  same  compensation  for  the  use  of  his 
own  property  that  he  would  have  been  compelled  to 
pay,  had  he  hired  from  another. 

In  Collier  v.  Munn  (41  JST.  F.,  143 ;  s.  c,  7  JL66., 
N.  S.y  193),  it  was  held  that,  where  an  executor  who 
was  an  attorney  had  performed  legal  services  which 
were  beneficial  to  the  estate  he  represented,  he  could 
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not  be  allowed  compensation  for  such  services ;  and 
again,  in  Morgan  v.  Hannas  (13  Abb,,  J^.  /S.,  361),  the 
same  court  denied  the  right  of  a  mechanic  to  receive 
compensation  for  mechanical  labor  performed  by  him 
upon  his  ward's  property :  the  reason  for  such  decision, 
in  the  two  cases  above  cited,  being  that  a  trustee 
should  not  be  led  into  temptation  to  do  anything  in 
the  administration  of  his  trust  for  the  mere  sake  of 
the  compensation  to  accrue  thereby. 

"  No  man  can  faithfully  serve  two  masters  whose 
interests  are  in  conflict"  (Story  on  Agency,  §  210). 
"  It  is  a  rule  of  necessity  which  the  test  of  experience 
has  rendered  inflexible  "  (Smith  v.  City  of  Albany,  61 
iV".  J".,  444,  446).  The  law  prohibits  a  judge  from 
acting  in  a  case  where  he  is  related  to  one  of  the 
parties.  It  is  not  left  to  his  discretion,  or  to  his  sense 
of  decency,  whether  he  shall  act  or  not.  The  urgency 
of  a  particular  case  is  not  to  be  considered.  Partiality 
and  bias  are  conclusively  presumed  from  the  relation- 
ship, and  it  disqualifies  the  judge.  In  the  relationship 
of  attorney  and  client,  the  law  not  only  watches  over 
all  the  transactions  between  the  parties,  but  often 
declares  transactions  void,  which,  if  the  relationship 
did  not  exist,  would  be  held  proper.  It  does  not  so 
much  consider  the  bearing  or  hardship  in  particular 
cases,  as  it  does  the  importance  of  preventing  a  gen- 
eral public  mischief,  which  may  be  brought  about  by 
means  secret  and  inaccessible  to  judicial  scrutiny; 
it  supersedes  the  inquiry  into  the  particular  means 
in  a  given  case,  a  task  often  difficult,  and  ill-sup- 
ported by  evidence  which  can  be  drawn  from  any 
satisfactory  sources  (1  Story  Eq.Jur.,  §§  310-312). 
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So,  with  the  relationship  of  trustee  and  cestui  que 
trust  A  trustee  is  not  permitted  to  obtain  any  pro- 
fit or  advantage  to  himself  in  the  management  of  his 
trust :  he  may  not  buy  for,  nor  sell  to,  his  cestui  que 
trust  property  in  which  he  has  a  secret  or  individual 
interest.  "  The  law  permits  no  one  to  act  in  such  in- 
consistent relationships.  It  does  not  stop  to  inquire 
whether  the  contract  was  fair  or  unfair.  It  stops  the 
inquiry  when  the  relationship  is  disclosed,  and  sets 
aside  the  transaction  or  refuses  to  enforce  it,  at  the 
instance  of  the  party  whom  the  fiduciary  undertook 
to  represent,  without  undertaking  to  deal  with  the 
question  of  abstract  justice  in  the  particular  case.  It 
prevents  frauds  by  making  them,  as  far  as  may  be,  im- 
possible, knowing  that  real  motives  often  elude  the 
most  searching  inquiry,  and  it  leaves  neither  judge  nor 
jury  the  right  to  determine,  upon  a  consideration  of  its 
advantages  or  disadvantages,  whether  a  contract  made 
under  such  circumstances  shall  stand  or  fall "  (Mun- 
son  v.  R.  R.  Co.,  103  J^.  T.,  58,  74 ;  1  Story  Eq.  Jur., 
§  322). 

These  authorities  all  deny  the  right  of  a  trustee  to 
profit  by  any  dealings  with  his  trust :  they  also  deny 
the  validity  of  an  agreement  made  by  him,  where  he 
is  so  placed  that  he  might  derive  a  profit.  His  inter- 
ests may  be  antagonistic  to  his  trust,  and  experience 
shows  us  they  often  would  be.  No  sound  reason 
exists  for  giving  an  executor  compensation  for  the 
use  of  his  own  property,  while  he  would  be  denied  the 
right  of  receiving  compensation  for  professional  ser- 
vices or  the  right  to  be  allowed  the  value  of  his  labor 
as  a  mechanic  performed  for  the  benefit  of  his  cestui 
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que  trust  As  said  by  the  Surrogate,  in  Pullman  v. 
Willets  (4  Dem.j  536),  in  a  similar  ease,  the  "  execu- 
tor would  be  quite  likely  to  have  different  views  of 
the  necessity  of  making  frequent  journeys,  when  he 
was  to  be  paid  for  the  use  of  his  horse  in  making  them, 
from  what  he  would  if  the  money  for  such  travel  was 
to  be  paid  to  another."  There  may  be  cases  where 
the  enforcement  of  such  rule  will  work  a  hardship 
with  the  trustee,  but  we  think  that,  in  the  end,  more 
perfect  justice  will  be  worked  by  a  strict  enforcement 
of  such  rule,  and  we  heartily  concur  in  the  authority 
of  Pullman  v.  Willets,  and  deny  the  right  of  the  ex- 
ecutor to  be  paid  anything  for  the  use  of  his  horse  and 
wagon  in  the  business  of  settling  the  testator's  estate. 
Second.  The  legatees  next  object  to  the  allowance 
of  1 100,  paid  by  the  executor  to  J.  P.  Manchester  for 
"  collecting  bad  debts."  The  executor  contends  that 
this  item  was  an  actual  and  necessary  expense,  made 
in  the  proper  performance  of  his  trust.  Should  this 
view  prove  to  be  correct,  then  the  payment  made  was 
proper.  This  leads  to  an  examination  of  the  services 
performed  by  Manchester.  It  appears  that  he  was  a 
private  banker  at  Hume ;  that,  in  a  few  instances,  he 
permitted  his  name  to  be  used  as  a  plaintiff,  in  actions 
brought  upon  claims  held  by  the  estate  against  its 
debtors.  One  action  was  commenced  in  the  Supreme 
court,  where  the  defendant  succeeded  and  a  judgment 
for  costs  was  rendered  against  Manchester,  which  judg- 
ment has  been  paid  by  the  executor  together  with  all 
of  the  costs,  expenses  and  disbursements  of  plaintiff, 
made  and  incurred  in  the  action.  Three  or  four  judg- 
ments were  recovered  in  Justices'  courts,  in  the  name  of 
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Manchester,  upon  claims  of  the  estate  against  its  debt- 
ors, none  of  which  have  ever  been  paid,  but  the  costs 
incurred  by  the  plaintiff  have  been  fully  paid  by  the 
estate.  It  does  not  appear  that  he  ever  was  present 
before  the  Justice,  and  it  does  aflfirmatively  appear 
that  he  was  in  Alaska  when  the  Supreme  court  action 
was  tried.  It  does  not  appear  that  an  hour  of  his  time 
was  ever  taken,  in  the  prosecution  or  management  of 
the  suits  mentioned  above ;  nor  that  he  has  done  any- 
thing in  the  management  of  the  matters,  but  that  the 
executor  could  have  performed  as  well. 

It  is  also  claimed  by  the  executor  that  Manchester 
collected  quite  a  sum  for  the  estate,  upon  notes  and 
accounts  owned  by  the  testator  at  the  time  of  his 
death.  An  investigation  of  this  claim  shows  that 
this  amount  was  nearly  all  collected  after  this  execu- 
tor had  been  such  for  upwards  of  two  years,  and  had 
then  removed  from  this  State,  with  his  family,  to 
Nebraska.  All  that  need  be  said  upon  that  point  is 
that,  if  the  executor  saw  fit  to  remove  from  this  State, 
before  he  had  settled  his  trust,  and  chose  to  appoint 
an  agent  to  perform  duties  which  the  law  had  imposed 
upon  him,  if  he  be  compelled  to  pay  for  such  service, 
it  should  be  from  his  own  pocket  and  not  from  the 
estate  of  which  he  is  a  trustee. 

From  an  examination  of  the  executor's  account  as 
made  by  himself  it  appears  that,  for  nearly  four  years, 
this  executor  has  had  under  his  control,  belonging  to 
this  estate,  a  sum  of  money  of  not  less  than  ^3,000 
which  money  has  been  deposited  with  Manchester,  and 
which  we  have  the  right  to  assume  has  been  used  by 
him  in  his  business.     In  the  spring  of  1886,  shortly 
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before  the  executor  Vedder  went  to  Nebraska,  his  co- 
executor,  who  resided  in  this  State  remonstrated  with 
Vedder,  and  insisted  he  should  not  leave  this  State 
until  he  had  settled  his  trust,  nor  should  he  leave 
the  unfinished  business  with  Manchester,  and  the  ex- 
ecutor Vedder  then  said  to  his  co-executor  that  Man- 
chester would  not  charge  a  cent  for  his  services.  It  is 
but  fair  that  the  executor  shall  stand  by  that  promise, 
and  make  it  good. 

The  debts  of  the  estate  were  in  all  only  about 
$1,700,  and  the  assets  collected  have  been  upward  of 
$20,000,  so  there  has  been  no  necessity  for  this  execu- 
tor to  retain  in  his  hands  so  large  a  sum.  He  per- 
mitted these  moneys  to  remain  with  Manchester,  and 
even  if  the  latter  had  any  claim  for  these  trifling 
services  performed  for  the  estate,  any  sort  of  prudent 
care  on  the  part  of  the  executor  would  have  required 
him  to  insist  that  the  value  of  the  use  of  these  moneys 
far  exceeded  the  value  of  the  services,  and  that  he 
ought  not  in  fairness  to  present  any  claim.  Had  the 
legatees  made  claim  in  proper  time,  it  is  quite  proba- 
ble that  this  executor  would  have  been  charged  with 
interest  upon  at  least  $3,000,  for  the  period  of  18 
months. 

Their  counsel  are  not  negligent  in  omitting  to  raise 
this  question  promptly,  for  until  about  the  time  of  the 
closing  of  the  executor's  examination,  and  until  after 
they  had  an  opportunity  to  analyze  the  account,  they 
could  not  have  ascertained  its  condition,  and  could  not 
have  known  that  such  a  large  balance  had  all  this  time 
remained  in  his  hands.  The  authorities  of  O'Gara  v. 
Clearkin  (58  N.   T.,  663);    McWhorter  v.   Benson 
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{Hopk.  Ch.j  28);  Vanderheyden  v.  Vanderheyden 
(2  Paigej  287) ;  Cairns  v.  Chaubert  (9  Paige,  160), 
and  3  Wms  on  Ex'rs,  do  not  warrant  the  allowance  of 
this  claim.  These  cases  hold,  substantially,  that 
where,  from  peculiar  circumstances  or  the  peculiar 
nature  or  situation  of  the  property,  the  services  of  an 
agent  are  essential  in  the  care  or  management  of  the 
estate  the  value  of  such  services  maybe  paid  from 
the  estate.  These  elements  do  not  exist  in  this  case. 
Third.  The  claim  of  the  executor  Vedder  of 
$118.98  made  of  the  following  items: 

Car  Fare  from  Nebraska  to  Hume,      $43.98 
Hotel  Bill  on  Journey         .         .  8.00 

Board  of  executor  here,  from  March 
28,  1887,  to  August  10, 1887       .      67.00 
must  be  disallowed. 

At  the  time  the  testator's  will  was  made,  and  until 
the  spring  of  1886,  the  executor  Vedder  resided  at 
Hume,  N.  Y.,  the  home  of  the  decedent ;  the  executor 
Sweet,  a  son  of  the  decedent,  then  and  ever  since  has 
lived  in  Madison  county,  in  this  State.  Letters  testa- 
mentary were  issued  to  these  executors  February  13th, 
1884 ;  the  executor  Vedder  has  been  the  acting  rep- 
resentative of  the  estate.  For  a  period  of  more  than 
two  years  prior  to  the  spring  of  1886,  Vedder  had 
been  engaged  in  the  administration  of  the  estate,  and 
then,  for  his  own  convenience,  he  moved  to  Nebraska, 
which  State  ever  since  has  been  his  home.  Before 
moving  away,  he  had  ascertained  the  situation  and 
condition  of  the  estate,  and  had  converted  into  money 
the  bulk  of  it.  The  claims  of  the  decedent  were  then 
substantially  all  paid.    Shortly  before  leaving  for  the 
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west,  the  co-executor  was  at  Hume  and  had  a  conference 
with  Vedder,  and  insisted  that  Vedder  should  account 
before  he  left  the  State.  He  declined  to  do  so,  and 
left  without  having  made  a  settlement,  or  passing  over 
the  remaining  assets  of  the  estate  to  his  co-executor, 
residing  here.  Vedder  had  been  permitted  to  manage 
the  estate  up  to  this  time  for  the  sake  of  convenience 
and  economy,  he  being  upon  the  ground  where  the 
debtors  of  the  estate  resided,  and  the  other  executor 
residing  in  a  distant  part  of  the  State.  

In  the  spring  of  1887,  Vedder  came  back  to  Hume 
from  Nebraska.  After  he  had  been  here  about  two 
months,  certain  of  the  legatees  cited  him  to  show 
cause  why  he  should  not  settle  his  accounts.  After 
some  delay,  he  filed  a  petition  for  a  judicial  and  final 
settlement  of  his  accounts,  and  from  that  time  the  two 
proceedings  have  been  continued  together. 

Counsel  for  the  executor  Vedder  cites  the  case  of 
Everts  v.  Everts  (62  Barb.y  577)  as  an  authority  for 
allowing  the  claim  for  car-fare  and  board  upon  his 
journey  here.  We  do  not  so  understand  it.  The  facts 
of  the  case  are  not  fully  reported,  yet  we  infer  that 
the  executor  in  that  case  was  not  a  resident  of  this 
State  when  the  will  in  question  was  made  and  when 
letters  were  granted  him.  We  find  (page  578)  that, 
when  he  was  about  to  depart  from  the  State,  his 
sureties  applied  to  the  Surrogate  to  be  relieved  from 
their  obligations  on  account  of  his  future  acts  or 
defaults.  It  seems  he  had  given  bonds  for  the  faith- 
ful performance  of  his  duties  before  this  step  was 
taken,  and  as  no  reason  is  given  for  exacting  a  bond 
from  him,  it  may  be  inferred  it  was  on  account  of 


Digitized  by  VjQOQ IC 


ALLEGANY  COUNTY,  FEBRUARY,  1888.      193 

MATTER  OF  IKGERSOLL. 

his  not  residing  in  the  State.  This  inference  is 
strengthened  bj'  reading  the  opinion  of  Justice  MuL- 
MN,  at  page  581,  where  he  said :  "  I  think  the  Surro- 
gate properly  allowed  the  expenses  of  the  executor  in 
coming  from  Iowa  when  the  will  was  proved.  The 
testator  knew  that  such  journey  must  necessarily  be 
made,  and  it  was  necessary  to  enable  him  to  qualify." 
In  the  case  at  bar,  the  testator  chose  one  of  his 
executors  who  resided  in  his  neighborhood  and  tho 
other  who  lived  at  a  distant  point  in  the  State.  It  is 
highly  improbable  that  he  contemplated  that  his  exec- 
utors would  remove  from  the  State  before  they  hau 
closed  their  trust.  They  then  resided  here.  More 
than  two  years  elapsed  from  the  time  of  their  appoint- 
ment before  the  executor  removed  from  the  State* 
Had  he  closed  up  his  trust,  within  that  time  there 
would  have  been  no  necessity  for  a  return,  so  far  as 
this  estate  is  concerned.  Or,  if  the  estate  was  not  in 
a  condition  so  that  the  accounts  of  the  executors  could 
then  be  finally  settled,  an  intermediate  accounting 
could  have  been  had,  the  assets  not  fully  converted 
into  money  passed  over  to  the  co-executor  here,  and 
the  executor  Vedder  discharged  from  his  trust.  He 
elected  not  to  do  that,  and,  to  suit  his  own  convenience, 
left  his  accounts  unsettled.  There  is  no  justice  in  his 
claim,  and  I  am  unable  to  find  any  authority  warrant- 
ing its  allowance.  The  case  of  Elliott  v.  Lewis  (3 
Edw.  Ch.j  40),  cited  by  the  counsel  for  the  executor, 
does  not  sustain  his  position.  There  the  Vice  Chan- 
cellor held  that  the  expenses  of  the  administratrix 
and  her  husband,  in  coming  from  Washington  to  New 
York,  to  be  examined  as  witnesses  in  the  pending 
Vol.  VI.— 13 
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foreclosure  suit,  were  properly  allowed;  which  de- 
cision was  placed  upon  the  ground  that  it  was  indis- 
pensable that  they  should  so  come  and  be  examined. 

That  case  is  clearly  distinguishable  from  this 

We  have  above  considered  all  the  objections  raised, 
other  than  those  passed  upon  during  the  progress  of 
this  contest,  so  that  counsel  will  have  no  difficulty  in 
preparing  the  proper  decree  to  be  entered  in  accord- 
ance with  the  views  expressed. 


Orleans  County.— Hon.  ISAAC  S.  SIGNOR,  Sueeo- 
GATB. —  January,  1887. 

LUDLAM  V.  HOLMAN.* 

In  the  matter  of  the  probate  of  the  will  of  Susan 
Cobb,  deceased. 

The  will  of  testatrix  provided:  '*  I  give,  devise  and  bequeath  all  my  house- 
hold furniture,  wearing  apparel  and  jewelry  to  A.  and  B.,  to  be  dis- 
tributed as  I  may  designate  and  direct  them  while  living."^- 

Held,  that  this  was  an  attempt  to  create  a  trust,  void  for  uncertainty,  in 
failing  to  give  means  of  identifying  the  beneficiaries;  and  that  the 
effects  described  fell  into  the  residue. 

Construction  of  will  on  application  for  probate. 
The  facts  appear  sufl&ciently  in  the  opinion. 

Wheedov  <fe  Ryan,  for  5.  E.  Ludlam. 

S.  E.  FxLKiNB,  for  N.  8,  Holman.  ^ 

The  Surrogate. — This  is  a  proceeding,  under  §  2624 

*  Appeal  pending  in  Court  of  Appeals. 
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of  the  Code  of  Civil  Procedure,  for  the  construction  of 
the  following  clause  of  the  decedent's  will :  *^  Eighth. 
I  give,  devise  and  bequeath  all  my  household  furniture, 
wearing  apparel  and  jewelry  to  Sally  E.  Ludlam  and 
Nancy  S.  Holman,  to  be  distributed  as  I  may  designate 
and  direct  them  while  living," 

Counsel  for  Mrs.  Ludlam  claims  that  the  bequest  is 
void  for  indefiniteness,  and  is  an  attempt. to  dispose  of 
property  by  parol,  instead  of  by  a  written  will ;  while 
counsel  for  Mrs.  Holman  claims  that  the  intent,  as 
expressed  by  this  clause  of  the  will,  is  to  give  the 
property  to  the  two  persons  named,  and  so  far  is 
valid,  and  is  only  invalid  as  to  the  further  direction, 
"to  be  distributed  as  I  may  designate  and  direct  them 
while  lining,"  and  insists  that  they  take  the  property 
in  equal  shares,  and  irrespective  of  any  directions 
afterwards  given  by  the  testatrix.  Mrs.  Ludlam  is 
the  residuary  legatee  named  in  the  will. 

This  is  not  a  bequest  to  the  persons  named,  to  be 
distributed  as  they  may  designate  and  direct,  but  as 
the  testatrix  may  direct  them  in  her  lifetime.  It  is 
not  necessary,  in  order  to  create  a  trust,  that  express 
words  of  trust  should  be  used,  if  from  the  terms  of 
the  instrument  an  intent  to  create  a  trust  is  clearly 
implied;  and  in  determining  whether  the  testatrix 
intended,  in  this  case,  to  create  a  trust  or  to  make  an 
absolute  gift,  resort  may  be  had,  not  only  to  the 
clause  in  question,  but  to  the  entire  instrument.  The 
testatrix  uses  the  words  "  to  be  distributed  as  I  may 
designate  and  direct  them,"  and,  to  complete  the 
meaning,  we  may  add  the  words,  "  to  distribute  said 
property." 
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It  seems  clear  to  me  that  the  intent  was,  to  consti- 
tute the  two  persons  named  trustees  simply,  and  not 
to  designate  them  as  beneficiaries.  She  had  made 
bequests  to  each  separately,  and  had  made  a  number 
of  other  bequests,  and,  in  every  other  instance  where 
property  is  bequeathed  or  devised,  she  uses  the  ex- 
pression, "I  give  the  same  absolutely'^ :  It  is  a  general 
rule  of  construction,  laid  down  by  Jarman,  that  words 
occurring  more  than  once  in  a  will  shall  be  presumed 
to  be  used  in  the  same  sense,  unless  a  contrary  inten- 
tion appear  (2  Jarm.  on  Wills,  842),  and  it  would 
seem  that,  where  the  same  word  is  used  in  all  clauses 
but  one,  its  absence  there  should  be  regarded  as  of 
some  significance;  and  that  she  did  not  intend  to 
make  this  bequest  to  these  persons  ahsolxitely^  but  in 
trusty  to  go  to  such  beneficiaries  as  she  should  after- 
wards designate,  and  in  such  portions  as  she  should 
direct. 

The  words,  "  to  distribute  the  same,"  taken  in  their 
ordinary  meaning,  signify — "to  divide  among  sev- 
eral," and  are  words  of  a  broader  signification  than 
merely  "to  divide,"  or  separate  into  parts ;  conveying 
the  idea  not  only  of  dividing,  but  also  of  passing  the 
articles  divided  over  to  the  beneficiaries  who  were  to 
be  thereafter  designated.  The  effect  of  such  a  be- 
quest, if  sustained,  would  be  to  allow  the  testatrix  to 
name  her  trustees  by  the  will,  and  to  make  the  be- 
quests by  parol,  or  in  any  other  manner,  without  the 
formalities  and  safeguards  required  in  making  a  will. 

In  some  instances,  a  power  of  distribution  may  be 
committed  to  executors,  where  the  power  of  appoint- 
ment has  been  exercised  in  the  making  of  the  will  to 
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such  an  extent  that  the  beneficiaries  are  known,  or 
can  easily  be  ascertained  (Power  v.  Cassidy,  79  i\r.  Y., 
602),  but  in  the  clause  under  consideration,  the  testa- 
trix gives  her  trustees  neither  the  power  of  appoint- 
ment nor  of  distribution,  and  gives  no  means  of 
ascertaining  who  she  intends  shall  be  the  beneficiaries. 
The  trust  cannot  be  executed,  without  further  direc- 
tion of  the  testatrix,  nor,  in  fact,  without  a  further 
will  or  codicil.  Having  arrived  at  this  conclusion,  I 
think  there  was  a  failure  to  create  a  vaUd  trust,  or  to 
make  any  vaUd  disposition  of  the  property  mentioned 
in  this  clause  of  the  will,  and,  as  it  is  all  personal 
property,  it  becomes  a  part  of  the  rest  and  residue  of 
the  estate,  and  passes  by  the  residuary  clause  (Van 
Kleeck  v.  Dutch  Church,  20  Wend.y  457;  King  v. 
Strong,  9  Paige,  94 ;  Kerr  v.  Dougherty,  t9  N.  JT., 
327 ;  Matter  of  Benson,  96  N.  T.,  499). 
A  decree  may  be  entered  accordingly^ 


Orleans  County.— Hon.  ISAAC  S.  SIGNOR,  Stjrro-  \ 

GATE. — January^  1887.  A^ 

Adams  v.  Glidden. 

In  the  matter  of  tJie  estate  of  George  Howard,  de- 
ceased. 

The  same  formality  is  not  required,  for  the  disputation  of  a  claim  against 
a  decedent's  estate,  where  proceedings  for.  a  judicial  settlement  are 
instituted  under  Code  Civ.  Pro.,  §  2729,  as  where  a  petitibn  for  pay- 
ment is  presented  under  id.,  §  2717.. 
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The  eflfect  of  Code  Civ.  Pro.,  §  2743,  which  requires  the  decree,  upon  a 
judicial  settlement  of  a  representative's  account,  to  make  the  determin- 
ations therein  specified,  '*  where  the  validity  of  a  debt is  not 

disputed,"  is  to  deprive  the  Surrogate's  court  of  jurisdiction  to  deter- 
mine a  controversy,  arising  in  such  proceeding,  between  the  account- 
ing party  and  a  third  person  seeking  to  enforce  a  claim  against  the 
estate. 

Lambert  v.  Craft,  96  J^.  F.,  842— distinguished. 

Contest  over  creditor's  claim,  upon  judicial  settle- 
ment of  account  of  William  Glidden,  as  executor  of 
decedent's  will.  The  facts  appear  sufficiently  in  the 
opinion. 

Keelbb  <fe  Salibbubt, /or  executor. 


t 


^/'. 


Abthub  £.  Clabk, /or  creditor. 

The  Subrogate. — C.  W.  Adams  claims  to  be  a 
creditor  of  the  deceased,  and  claims  that,  on  this 
settlement,  he  should  be  so  adjudged  and  the  execu- 
tor's account  surcharged  with  the  amount  of  a  certain 
promissory  note  which  he  holds  against  the  estate,  and 
the  same  be  directed  to  be  paid  in  full,  or,  if  the 
assets  are  not  sufficient  to  pay  in  full,  paid  pro  rata. 
The  executor  claims  that  this  note  was  presented  a 
year  or  so  ago,  and  duly  rejected  by  him,  and  that 
the  short  statute  of  limitations  has  run  against  the 
claim.  He  also,  on  this  settlement,  disputes  the  claim, 
on  the  ground  that  he  has  an  offset  and  defence 
thereto  on  the  merits;  also  on  the  ground  that  the 
long  statute  of  limitations  has  run  against  it.  Counsel 
for  the  creditor  denies  that  the  claim  has  been  re- 
jected, and  offers  to  show  that  it  was  duly  presented 
and  never  rejected,  and  contends  that  the  executor  is 
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thereby  estopped  from  disputing  the  claim.  He  also 
insists  that,  although  the  Surrogate's  court  may  not 
pass  on  a  disputed  claim,  it  may  pass  upon  the  question 
of  its  rejection,  and  if  the  proofs  show  a  proper  pre- 
sentation^ and  that  it  has  never  been  rejected,  it  can- 
not be  regarded  as  a  disputed  claim,  and  must  be 
allowed. 

In  support  of  this  proposition,  he  cites  Lambert  v. 
Craft  (98  N.  Z.,  342),  and  offers  to  show  that  the 
claim  was  not  rejected.  In  that  case,  a  creditor 
commenced  proceedings  to  compel  the  payment  of  a 
debt  under  §  2717  of  the  Code  of  Civil  Procedure. 
The  executors,  on  the  presentation  of  a  petition  by  a 
creditor,  were,  by  subd.  1  of  §  2718,  required  to  file 
a  written  answer,  duly  verified,  disputing  the  claim,  if 
they  wished  to  dispute  it;  and  as  they  had  failed  so 
to  do,  the  court  held  that  the  claim  was  not  disputed, 
and  that  it  should  be  ordered  paid,  on  its  being  shown 
that  there  were  assets,  as  provided  in  subd.  2  of 
§  2718.  Danforth,  J.,  says,  in  his  opinion:  *^If, 
therefore,  after  a  reasonable  opportunity  for  examin- 
ation into  the  validity  and  fairness  of  a  claim  so  pre- 
sented, the  executor  does  not  offer  to  refer  it,  on  the 
ground  that  he  doubts  its  justice,  or  disputes  it  as  un- 
just, it  acquires  the  character  of  a  liquidated  and  un- 
disputed debt  against  the  estate."  In  that  case,  it 
was,  it  seems,  undisputed  that,  when  the  claim  was 
presented,  it  was  neither  disputed  nor  allowed,  and 
the  learned  judge  says  that,  under  the  circumstances, 
it  must  be  deemed  an  allowance  of  it,  and,  that  apply- 
ing the  principles  upon  which  an  ordinary  account 
becomes  an  account  stated,  the   result  is  the  same. 
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The  Surrogate,  in  that  case,  decided  nothing  more  than 
that  the  account  was  undisputed,  and  in  this  the 
courts  held  that  he  was  right ;  but  in  that  case  they 
hold  that  it  was  in  the  power  of  the  executor  to  put 
the  claimant  to  proof  of  his  claim  in  another  court  by 
filing  the  written  verified  answer  required  by  §  2718. 

In  the  case  under  consideration,  the  proceedings  are 
commenced  for  a  judicial  settlement  under  §  2729, 
and  the  authority  of  this  court  to  direct  the  payment 
of  this  claim,  if  there  be  any,  must  be  derived  from 
§  2743,  or  some  power  incident  thereto,  and  necessary 
to  enable  it  to  be  carried  out  (Fiester  v.  Shepard,  92 
N,  r.,  251).  By  §  2743,  "where  the  validity  of  a 
debt,  claim  or  distributive  share  is  not  disputed  or  has 
been  established,  the  decree  must  direct  to  whom  it  is 
payable,"  but  when,  on  such  a  proceeding,  the  execu- 
tor disputes  the  claim  and  refuses  to  allow  it,  the  Sui> 
rogate  may  not  take  proofs  and  determine  whether 
any  grounds  for  rejecting  the  same  exist  or  not. 

Counsel  for  the  claimant  insists  that  there  is  a  dif- 
ference, in  this  respect,  between  a  proceeding  com- 
menced by  a  creditor  and  a  proceeding  for  a  final 
settlement,  but  this  cannot  be  the  case,  as,  in  either 
proceeding,  the  fact  that  a  claim  is  disputed  is  enough 
to  transfer  the  settlement  of  such  a  claim  to  another 
court.  The  mere  fact  that  it  is  disputed  is  enough. 
The  Code  does  not  require  the  same  formality,  to  dis- 
pute a  claim  on  a  final  settlement,  that  is  required 
under  §  2718 :  that  only  applies  to  a  proceeding  begun 
by  a  creditor  to  compel  payment  of  a  claim. 

In  this  matter,  the  executor  contends  that,  should 
it  be  held  that  the  claim  has  been  presented,  and  not 
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rejected  but  become  a  liquidated  claim  on  account 
stated,  he  has  not  thereby  been  estopped  from  setting 
up  the  long  statute  of  limitations  as  a  defence  which 
has  now  run  against  it  (Bucklin  v.  Chapin,  1  Lans.j 
443). 

I  cannot  see  how  the  claim  can  be  regarded  as  any 
other  than  a  disputed  claim,  of  which  this  court  has 
no  jurisdiction ;  and  I  think  the  evidence  offered  on 
the  rejection  of  the  claim  is  both  incompetent  and  im- 
material, and  that  claimant's  remedy,  if  any,  is  by 
action  in  a  court  having  jurisdiction  of  disputed  claims. 


Oblbans  County.— Hon.  ISAAC  S.  SIGNOR,  Subro- 
gate.— May,  1888. 

Obphan  Asylum  v.  White. 
In  the  matter  of  the  estate  of  Isbael  Stiles,  deceased. 

The  will  of  testator,  which  disposed  of  his  real  and  personal  property  by 
the  same  clauees,  (1)  gave  the  use  of  all  to  his  wife  for  life,  with  direc- 
tions to  the  executors,  if  necessary,  to  exi)end  the  principal  for  her 
support,  further  providint;  that  his  daughter,  £.,  should  share  in  such 
'Use,  if  she  stood  in  need  thereof;  (2)  after  the  wife's  death,  gave  "  all 
the  use  of  his  remaining  estate  to  £.  and  her  husband,  J.,  during  their 
lifetime,  respectively" ,  (8)  after  the  death  of  E.  and  J.,  bequeathed  all 
the  residue  of  his  estate  to  an  Orphan  asylum,  an  institution  incor- 
porated in  1838.  The  instrument  was  executed  within  two  months  of 
the  death  of  testator,  who  was  survived  by  the  beneficiaries.  It  was 
contended  that  the  power  of  alienation  and  absolute  ownership  of 
property  was  suspended  beyond  the  statutory  limit. — Held, 

L  That  there  was  no  trust,  or  contingent  limitation,  created,  whereby  the 
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*power  of  alienation  of  the  real  property  was  suspended  for  any  period 
whatever. 

:2.  That  E.  and  J.  took  as  tenants  In  common,  with  cross  remainders;  which, 
•being  invalid  under  the  statute,  might  be  dropped,  and  the  gift  to  the 
asylum  be  held  good  to  the  extent  of  one  half  the  testator's  estate. 

:8.  That,  in  order  to  determine  the  value  of  this  half,  the  aggregate  value 
of  the  several  life  Interests,  at  the  time  of  testator's  death,  should  be 
deducted  from  the  value,  at  that  time,  of  the  entire  estate;  and,  it 
appearing  that  the  whole  remainder  did  not  exceed  one  half  of  such 
estate,  the  asylum  was  entitled  to  receive  the  same, — one  half  payable  \ 

upon  £.'s  death,  and  the  other  upon  that  of  J.  I 

nPurdy  V.  Hayt,  92  N.  F.,  446— compared. 

Construction  of  will,  on  judicial  settlement  of  ac- 
'count  of  administrator,  with  decedent's  will  annexed. 
The  facts  are  stated  in  the  opinion. 

W.  0.  Ramsdale,  far  administrcUor,  c.  t  a.;  and 
John  H.  White,  administrator,  c  t  a.,  inpersoi^ 
Thompson  &  Spencer,  for  Mien  K  Sanborn,  and  another* 
T.  C.  Montgomery,  for  Orphan  Asylum, 

The  Surrogate. — ^In  order  to  determine  what  dis- 
position shall  be  made  of  funds  in  the  hands  of  the 
administrator,  and  to  properly  settle  and  allow  his  ac- 
count, it  becomes  necessary  to  construe  the  will  of  the 
testator;  which,  under  such  circumstances,  falls  within 
the  jurisdiction  of  this  court  (Purdy  v.  Hayt,  92  iV.  JT., 
446). 

The  testator  gave  both  his  real  estate  and  personal 
property  by  the  same  clauses  of  the  will.  He  first 
^ives  the  use  of  all  his  property  to  his  wife,  during 
her  life,  with  directions  to  his  executors,  if  by  reason 
of  sickness,  infirmity  or  accident,  the  interest  of  his 
estate  shall  be  insufficient  for  her  comfortable  support 
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and  maintenance,  to  use  so  much  of  the  principal 
as  may  be  necessary  for  that  purpose ;  and  also  pro- 
vides that,  should  his  daughter  Ellen  have  need  of  it, 
she  shall  share  with  his  wife  in  the  use  of  his  estate. 
After  the  death  of  his  wife,  he  gives  "All  the  use  of 

my  remaining  estate to  my  daughter  Ellen 

E.  Sanborn  and  to  Josiah  Sanborn,  her  husband,  during 
their  lifetime,  respectively";  and,  "Third.  After  the 
decease  of  my  daughter  and  her  husband,  I  bequeath 
all  the  residue  of  my  estate  to  the  Rochester  City 
Orphan  Asylum."  It  appears  in  evidence  that  there 
is  no  such  institution  as  the  Rochester  City  Orphan 
Asylum,  but  that  the  institution  evidently  meant  was 
the  Rochester  Orphan  Asylum,  and  they  are  entitled 
to  any  legacy  that  they  would  have  been  entitled  to, 
if  properly  named  (Board  of  Missions  v.  Scoville,  3 
Dem.j  516).  The  will  was  executed  within  two 
months  of  the  death  of  the  testator,  but  the  Rochester 
Orphan  Asylum  having  been  incorporated  prior  to 
ch.  319,  Laws  of  1848  (by  act  passed  March  23d,  1838), 
that  act  does  not  affect  this  corporation,  and  the  gift 
is  not  void  on  that  account  (Kerr  v.  Dougherty,  79 
N.  F.,  327;  Stephenson  v.  Short,  92  N.  F.,  433). 

The  act  of  1860,  however,  does  apply  (ch.  360),  and 
would  render  a  devise  or  bequest  to  this  society  valid, 
only  as  to  one  half  of  the  testator's  estate,  as  he  died 
leaving  a  wife  and  child,  him  surviving.  The  remain- 
ing questions  are  to  be  considered  for  the  purpose  of 
determining  whether  the  gift  of  one  half  to  the 
Rochester  Orphan  Asylum  is  valid.  It  is  claimed  that 
the  will  is  void,  as  creating  a  trust,  and  suspending  the 
power  of  alienation  of  the  real  estate,  and  the  absolute 
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ownership  of  the  personal  property,  beyond  the  statu- 
tory limit  of  two  lives  in  being.  The  intent  of  the 
testator  was  evidently  to  give  a  life  estate  to  his  wife, 
then  an  estate  to  his  daughter  and  her  husband  for 
life,  with  cross  remainders;  and  such  would  be  the  ef- 
fect of  the  will,  unless  the  relation  of  husband  and 
wife  existing  creates  a  different  interest  (Purdy  v. 
Hayt,  92  N.  F.,  446,  452).  In  the  last  case,  the  tes- 
tator  gave  his  real  estate  to  his  two  sisters  "during 
their  respective  lives,"  and  was  held  to  create  an  estate 
as  tenants  in  common,  with  cross  remainders.  The 
power  of  alienation  is  not  suspended  at  all  as  to  the 
real  estate,  by  the  will,  as  all  the  beneficiaries  are  in 
existence,  and  there  is  no  contingent  estate,  that 
would  interfere  with  the  alienation  of  the  real  prop- 
erty. Immediately  on  the  death  of  the  testator,  the 
widow,  the  daughter  and  her  husband,  and  the  Orphan 
Asylum  could  join  in  a  conveyance,  and  pass  the  en- 
tire title.  There  are  only  two  ways  in  which  the 
power  of  alienation  can  be  suspended,  viz. :  "  by  an 
express  trust  or  power  in  trust,  of  such  a  character 
that  the  land  cannot  be  alienated  during  its  continu- 
ance, or  by  a  contingent  limitation  "  (per  Rapallo,  J., 
in  Radley  v.  Kuhn,  97  N.  F.,  34;  Everitt  v.  Everitt, 
29  N.  r.,  71). 

The  contingent  limitation  does  not  exist,  nor  do  I 
think  that  such  a  trust  is  created  by  the  will.  It  has 
always  been  held,  and  is  now  the  rule,  that  courts 
should  seek  to  sustain  the  expressed  will  of  the  testa- 
tor, where  they  can  do  so,  and  so  far  as  it  can  be 
done,  without  contravening  the  express  provisions  of 
the    statutes    regulating    testamentary    dispositions. 
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Neither  will  a  trust  be  raised  by  implication,  where 
the  only  effect  of  such  a  construction  would  be  to 
raise  it  for  the  purpose  of  destroying  it  as  soon  as 
created,  or  of  invalidating  the  instrument  by  which 
it  is  created  (Smith  v.  Edwards,  88  N.  F.,  102).  The 
only  portions  of  the  will  that  could  possibly  be  con- 
strued as  tending  to  create  a  trust  are  the  provisions 
authorizing  the  executors  to  apply  a  portion  of  the 
principal  to  the  use  6f  his  wife  in  certain  contingen- 
cies; which  might  seem  to  imply  an  intention  that 
they  should  have  the  possession  of  the  corpus  of  the 
estate  for  that  purpose.  But  in  that  event,  after  the 
death  of  his  wife,  no  necessity  could  arise  for  holding 
that  the  title  was  in  the  executors.  They  are  not 
named  as  trustees,  nor  is  any  gift  or  devise  made  to 
them,  either  as  trustees  or  executors.  In  fact,  no 
power  in  reference  to  the  real  estate  seems  to  be  con- 
ferred on  the  executors,  unless  a  power  to  sell  the 
same  for  the  benefit  of  the  widow,  should  it  become 
necessary  to  do  so  in  her  lifetime  for  her  support, 
could  be  implied.  This  would,  at  all  events,  terminate 
at  her  death,  and  thereafter  the  property  seems,  with- 
out any  contingency,  to  be  absolutely  vested  in  the 
beneficiaries,  without  any  estate  in  the  executors,  and 
without  any  power  conferred  upon  them  to  sell,  lease 
or  manage  the  real  estate. 

If  the  personal  property  is  retained  for  the  purpose 
of  collecting  and  paying  over  the  income,  it  does  not 
necessarily  require  the  creation  of  a  trust  to  do  this 
(Smith  V.  Edwards,  supra).  Nor  does  it  appear  certain 
that  the  executors  were  to  hold  the  personal  property 
during  the  lifetimes  of  the  beneficiaries,  should  they 
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seek  to  obtain  possession  of  it,  upon  tendering  a  proper 
bond  (Livingston  v.  Murray,  QS  N.  Y.,  485).  I  can- 
not see  that  the  will  conveys  any  power  or  creates  any 
trust  in  regard  to  the  management  of  the  real  estate. 
There  is  no  express  direction  conferring  any  such 
power,  nor  does  there  appear  to  be  any  provision  in 
the  will  from  which  such  an  intent  could  be  inferred ; 
and  I  am,  therefore,  of  the  opinion  that  the  adminis- 
trator, in  managing  the  real  estate,  has  acted,  and  will, 
if  he  hereafter  continues  to  act,  do  so,  not  by  virtue 
of  any  power  given  him  by  the  will,  but  as  an  agent 
for  the  parties  interested,  under  an  agreement  with 
them,  either  express  or  implied.  While  a  decision 
upon  this  hearing  may  only  incidentally  affect  the  real 
estate,  it  is  nevertheless  proper  to  discuss  the  rules  and 
restrictions  relating  to  its  disposition  and  ownership,  as 
it  has  been  held  by  the  Court  of  Appeals  that  the 
absolute  ownership  of  personal  property  is  only  sus- 
pended in  the  same  manner  as  is  the  power  of  aliena- 
tion of  real  estate  (Gilman  v.  Reddington,  24  JV".  7!, 
9-18 ;  Bliven  v.  Seymour,  88  iV.  F.,  469-478). 

K  this  question  had  not  been  so  settled,  my  own 
views  would  be  in  accordance  with  those  expressed  by 
the  court,  in  Converse  v.  Kellogg  (7  Barb.,  596). 
Section  1,  1 B,  /S.,  773  (3  R.  S.,  7th  ed.,  2256),  provides 
that  the  absolute  ownership  of  personal  property  shall 
not  be  suspended  for  more  than  two  lives  in  being, 
etc.;  and  §  2  provides  as  follows :  "  In  all  other  re- 
spects, limitations  of  future  or  contingent  interests  of 
personal  property  shall  be  subject  to  the  rules  pre- 
scribed in  the  first  chapter  of  this  act,  in  relation  to 
future  estates  in  land."     These  rules  provide   that. 
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where  a  remainder  is  limited  on  more  than  two  life* 
estates,  all  the  life  estates,  subsequent  to  those  of  the 
two  persons  first  named,  shall  be  void,  and,  upon  the 
death  of  the  two  first  named,  the  remainder  shall  take 
effect,  in  the  same  manner  as  if  no  other  life  estates* 
had  been  created. 

It  is  claimed,  in  this  case,  that,  while  the  absolute- 
ownership  of  personal  property  is  suspended,  provided 
the  limitation  in  excess  of  two  lives  in  being  may  be 
cut  off,  the  remainder  is  still  valid ;  but  it  is  claimed, 
upon  the  other  side,  that  the  limitation  is  upon  more 
than  two  lives  in  being,  and  so  created  that  the  excess 
of  two  lives  cannot  be  cut  off,  and  that,  therefore,  the 
remainder  is  invalid.  The  daughter  and  her  husband,, 
unless  the  relation  of  husband  and  wife  establishes  a 
different  rule,  would  take  as  tenants  in  common,  with 
cross  remainders,  after  the  termination  of  the  life  es- 
tate of  the  widow  (Purdy  v.  Hayt,  92  N.  F.,  446). 
The  estate  of  the  widow  would  continue  through  one 
life ;  then  the  estate  of  the  one  first  dying  would  con- 
tinue through  his  or  her  life  and  during  the  life  of  the 
survivor,  before  actual  payment  of  the  remainder  to 
the  Orphan  Asylum;  which  would  clearly  be  more 
than  two  lives  in  being. 

In  Purdy  v.  Hayt  {8upra)y  the  will  gave  certain  real 
estate  to  the  testator's  sisters,  Jane  and  Catherine, 
during  their  respective  lives,  and,  after  their  death,  he 
directed  the  income  to  be  paid  to  his  niece,  during  her 
life,  and  that,  after  her  death,  the  principal  should  be 
paid  to  her  children,  should  she  leave  any,  and  if  not, 
to  other  beneficiaries  named  in  the  will.  The  court 
says,  at  page  452:    "We  are  of   opinion  that,   by 
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the  true  construction  of  the  will,  the  devise  to  the 
testator's  sisters,  Jane  and  Catherine,  vested  in  them 
a  life  estate  in  the  farm  as  tenants  in  common,  with 
cross  remainders."  In  that  case,  the  will  gave  the 
executors  power  to  sell  after  the  death  of  Jane  and 
Catherine.  In  this  case,  the  Asylum  is  to  take  "  after 
the  death  of  Ellen  and  her  husband."  The  court  in 
that  case  say,  further,  at  page  455 :  "  The  law,  as  we 
have  seen,  permits  only  two  successive  estates  in  the 
same  property.  The  two  sisters  of  the  testator  took, 
as  we  have  held,  an  estate  in  the  farm  as  tenants 
in  common,  with  cross  remainders  for  life.  The  life 
estate  of  his  sister  Jane,  who  first  died,  terminated  on 
her  death,  and  her  enjoyment  constituted  one  life  es- 
tate in  her  share.  A  second  life  estate  in  that  share 
then  vested  in  her  sister  Catherine,  and  was  spent  at 
her  death.  The  limit  of  the  statute  as  to  that  share 
was  then  reached,  and  no  subsequent  life  estate  therein 
could  be  limited  either  in  the  land  or  the  proceeds ; " 
and  held  that  the  life  estate  in  the  proceeds  of  that 
share,  attempted  to  be  created,  was  void,  but  that,  in 
the  case  of  the  other  sister's  share,  but  one  life  estate 
had  run  at  her  death,  and  that,  therefore,  an  additional 
life  estate  could  be  created  before  the  remainder  took 
effect. 

This  case  is  similar  in  many  respects.  The  gift  there 
was  first  to  the  two  as  tenants  in  common,  by  words 
in  substance  the  same  as  those  by  which  the  gift  in 
this  case  is  made  to  Mrs.  Sanborn  and  her  husband. 
The  cross  remainders  were  regarded  as  equivalent  to 
a  life  estate,  which  might  be  struck  out  when  neces- 
sary to  save  the  devise  of  the  remainder.     Notwith- 
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standing  the  tendency  of  the  decisions  to  hold  that 
the  common  law  relations  of  husband  and  wife  still 
exist,  to  some  considerable  extent,  in  respect  to  prop- 
erty (Zorntlein  v.  Bram,  lOOi  N.  Y.,  12 ;  Robins  v. 
MeClure,  100  N".  Y-.,  328),  in  this  case  these  decisions 
can  have  no  effect.  If  the  husband  takes  at  all  after 
the  wife's  death,  it  is  by  virtue  of  the  will,  and  not  by 
virtue  of  his  being  her  husband.  At  her  death,  all 
her  interest  ceases,  and  there  would  be  nothing  to 
pass  over  to  her  husband  as  such,  but  the  will  pro- 
vides, in  legal  effect,  that  he  shall,  in  such  event, 
become  the  legatee  to  the  use  which  she  had  before 
enjoyed. 

The  interests  are  distinct,  although  undivided  dur- 
ing the  lifetime  of  both.  The  husband  could  not,  as 
such,  have  any  interest  in  the  body  of  the  estate,  of 
which  the  wife  had  the  use,  as  she  never  was  the 
owner  of  that.  The  husband  and  wife  in  this  qase 
were  neither  joint  tenants  nor  tenants  by  the  entirety, 
and  neither  could  take  anything  by  right  of  survivor- 
ship. Their  interests  were  the  same  as  if  they  were 
unmarried.  Regarding  them,  then,  as  tenants  in 
common  with  cross  remainders,  the  cross  remainders, 
being  in  effect  a  third  life  estate,  may  be  dropped, 
and  the  gift  of  one  half  of  the  remainder  of  the  testa- 
tor's estate  be  held  good. 

This  brings  us  to  the  consideration  of  the  share  of 
the  estate  taken  by  the  Asylum,  or  rather  to  the 
question,  what  constitutes  one  half  of  the  estate  at  the 
time  of  the  testator's  death,  within  the  meaning  of 
the  statute.  The  rule  for  ascertaining  this  is  laid 
down  in  Hollis  v.  Drew  Theol.  Seminary  (95  iV^.  JT., 
Vol.  VI. — 14 
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166),  and  must  be  followed  in  this  case.  The  time 
must  be  of  the  death  of  the  testator  (Harris  v.  Am. 
Bib.  Soc,  2  Abb.Ct  App.  Dec,  316).  To  determine 
the  amount  of  his  estate  in  accordance  with  these 
rules,  the  widow's  dower  in  the  real  estate  should  first 
be  ascertained  and  deducted  (Chamberlain  v.  Cham- 
berlain, 43  N.  F.y  424).  This  should  ordinarily  be 
ascertained  on  the  principle  of  life  annuities.  This 
method  is  resorted  to,  where  the  time  is  not  actually 
known,  but  in  this  case  it  appears  that  the  widow 
lived  six  years  and  .833  of  a  year ;  so  we  may  adopt 
that  as  the  number  of  years'  purchase  of  her  annual 
dower  interest.  The  value  of  an  estate  need  not  be 
determined  by  an  annuity  table  in  all  instances,  but 
may  be  ascertained  by  such  other  means  as  are  in  any 
case  available  (95  N'.  Y.,  179).  The  value  of  the  real 
estate  is  conceded  to  have  been,  at  the  death  of  the 
testator,  $1,300.  One  third  of  this,  or  $433.33,  at 
five  per  cent.,  for  6.883  years,  is  equal  to  $148.05. 
The  whole  property  was  stipulated  to  have  been  worth 
at  the  testator's  death,  and  over  and  above  his  debts, 
$6,674.54 ;  deduct  the  dower,  and  it  leaves  $6,526.49. 
If  my  views  are  correct,  as  to  the  manner  in  which 
the  daughter  and  her  husband  hold,  they  are  each 
practically  entitled  to  the  use  of  one  half  of  this 
amount,  or,  computed  at  five  per  cent,  an  annuity  of 
$163.16.  Mrs.  Sanborn,  at  the  death  of  the  testator, 
was  41  years  of  age,  and  by  the  Northampton  table 
her  annuity  was  worth  11.695  years'  purchase,  or 
$1,908.16.  Mr.  Sanborn's  age  was  58  and  his  annuity 
was  worth  8.801  years'  purchase,  or  $1,436.97.  The 
present  worth  of  all  the   legacies  was  the   present 
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worth  of  the  life  estates  and  retnainders  making  up 
the  sum  of  $6,526.49.  The  gift  of  the  whole  of  this, 
payable  one  half  at  the  death  of  Mrs.  Sanborn  and 
one  half  at  the  death  of  Mr.  Sanborn,  is  not  equal  to 
the  two  life  estates,  and  therefore  is  not  in  excess 
of  the  amount  which  the  testator  could  give  to  a 
charitable  society.  The  words  of  the  will,  giving  the 
remainder  after  the  death  of  the  life  tenant,  did  not 
postpone  its  vesting  (Baker  v.  Woods,  1  Sandf.  Ch.^ 
131 ;  Matter  of  Mahan,  98  N.  F.,  372). 

The  administrator  is  entitled  to  claim  his  full  commis- 
sions on  income  which  has  annually  been  ascertained, 
and  paid  over  (Hancox  v.  Meeker,  95  N.  Y.^  528). 
Where  an  annual  ascertainment  and  paying  over  of 
income  has  not  actually  taken  place,  he  is  entitled  to 
only  one  set  of  commissions  for  receiving  and  paying 
out,  to  be  computed  on  the  aggregate  amount  of  prin- 
cipal and  income,  re-investments  not  being  included 
in  this  aggregate  (Betts  v.  Betts,  4  Abh.  N.  (7.,  437). 


Madison  County Hon.  A.D.  KENNEDY,  Sueeo- 

GATE. — March,  1888. 

Wabbimee  v.  People. 

In  the  matter  of  the  estate  of  Vashti  Thompson,  de- 
ceased. 

Upon  a  state  of  fexts  arising  between  the  dates  of  the  passage  of  the  ''act 
to  tax  gifts,  legacies,"  etc.  (L.  1885,  ch.  483),  and  of  the  subsequent 
act,  L.  1887,  ch.  713,  the  law  continues  as  if  the  latter  statute  had  not 
been  enacted. 
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W.  was  an  ''  adopted  child ''  of  decedent,  within  the  terms  of  the  act  of 
1887  (ch.  713).  The  latter  having  died  September  9th,  1886,  leaying  a 
will  whereunder  W.  took  an  interest  of  the  value  of  more  than  $500,— 

Held,  that  the  legacy  tax,  on  W.'s  estate,  became  due  and  payable  on  the 
date  mentioned;  and  that  the  right  of  the  State,  thus  fixed  and  vested, 
reraained  unaffected  by  the  passage  of  the  act  of  1887. 

Matter  of  Cager,  27  Week.  Dig.y  541— criticised. 

Assessment  of  "  collateral  inheritance  tax,"  under 
L.  1885,  ch.  483,  upon  legacy  to  adopted  child  of  de- 
cedent.    The  facts  appear  sufficiently  in  the  opinion. 


The  Parties  in  Interest  appeared,  in  peraony  and  submitted  their 
case  to  the  court 

The  Surrogate. — ^The  decedent,  being  a  resident 
of  the  town  of  Hamilton,  in  this  county,  died  Septem- 
ber 9th,  1886,  leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate  by  a  decree  of  this  court 
made  October  4th,  1886.  The  residuary  legatee  and 
devisee  under  the  will  is  Mrs.  Frank  Warrimer,  and 
under  its  provisions  she  receives  an  estate  of  the  value 
of  more  than  five  hundred  dollars ;  Mrs.  W.  is  de- 
scribed in  the  will  as  the  "  adopted  daughter  "  of  the 
decedent,  and  the  mutually  acknowledged  relation  of 
parent  and  child  had  existed  between  them  for  more 
than  ten  years. 

Chapter  483  of  the  Laws  of  1885,  commonly  known 
as  the  "  Collateral  Inheritance  Tax  Law,"  was  passed 
June  10th,  1885,  and  took  effect  June  30th,  1885.  In 
substance,  this  act  imposes  a  tax  of  five  per  centum 
upon  all  property  which  shall,  after  the  passage  of  the 
act,  pass  by  will,  or  by  the  intestate  laws  of  the  State,  to 
any  person  or  corporation,  except  certain  relatives  of 
the  decedent  enumerated  in  the  statute,  and  certain 


Digitized  by  VjOOQ IC 


r 


MADISON  COUNTY,  MARCH,  1888,  213 

WABSIMES  Y.  PEOPLE. 

corporations  and  institutions  now  exempted  by  law 
from  taxation.  Adopted  children  are  not  among  those 
excepted  from  the  operation  of  the  statute.  Section  4 
of  the  act  provides  that  "  all  taxes  imposed  by  this 
act,  unless  otherwise  herein  provided  for,  shall  be  due 
and  payable  at  the  death  of  the  decedent."  The  act 
makes  certain  exceptions  to  this  rule,  but  none  which 
can  in  any  possible  way  affect  the  question  involved  in 
this  case. 

Chapter  713  of  the  Laws  of  1887,  is  entitled  '^An 
act  to  amend  Chapter  483  of  the  Laws  of  1885,  enti- 
tled *  An  act  to  tax  gifts,  legacies  and  collateral  in- 
heritances in  certain  cases.'  "  This  act  was  passed 
June  25th,  1887,  and  took  effect  immediately.  It 
provides  that  the  act  of  1885  "  is  hereby  amended  so 
as  to  read  as  follows :  ^  §  1.  After  the  passage  of  this 
act,' "  etc. 

Section  1  of  the  act,  the  section  which  imposes  the 
tax,  is  identical  with  the  act  of  1885,  with  the  excep- 
tion of  rame  unimportant  changes  in  grammatical 
construction,  and  except  that  it  adds  to  the  list  of  per- 
sons exempted  from  the  tax  "  any  child  or  children 
adopted  as  such  in  conformity  with  the  laws  of  the 
State  of  New  York,  or  any  person  to  whom  the  de- 
ceased for  not  less  than  ten  years  prior  to  his  or  her 
death  stood  in  the  mutually  acknowledged  relation  of  a 
parent."  The  act  closes  with  the  usual  clause  repeal- 
ing all  acts  and  parts  of  acts  inconsistent  with  its  pro- 
visions. Upon  this  state  of  facts,  and  under  this 
condition  of  the  law,  it  is  claimed  that  Mrs.  W.  is  not 
Uable  to  pay  the  tax. 

As  we  have  seen,  the  act  of  1885  took  effect  more 
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than  14  months  prior  to  the  death  of  Mrs.  T.,  and  the 
act  of  1887  took  effect  more  than  8  months  after  her 
decease.  It  is  beyond  question  that  the  act  of  1885 
imposed  a  tax  upon  Mrs.  W.'s  interest  in  the  estate, 
and  it  is  equally  clear  that  the  tax  became  due  and 
payable  on  September  9th,  1886  (^e  §  4),  and  on  that 
day  the  right  of  the  State  to  receive  the  tax  became 
fixed  and  vested. 

Has  the  State,  by  the  passage  of  the  act  of  1887, 
remitted  the  tax  so  imposed  upon  this  estate,  and  sur- 
rendered its  fixed  and  vested  right  therein?  What 
effect  did  the  amendment  of  1887  have  upon  the  act 
of  1885  ?  This  question  is  fully  answered  by  a  long 
line  of  authorities  in  this  State,  the  leading  case  per- 
haps, being  the  case  of  Ely  v.  Holton  (15  N.  Y.y  595). 

In  that  case^  it  was  held  that  "  the  effect  of  amend- 
ing a  statute  by  enacting  that  the  statute  is  amended 
so  as  to  read  as  follows,"  and  then  incorporating  the 
changes  or  additions  with  so  much  of  the  former  stat- 
ute as  is  retained,  is  not  that  the  portions  of  the 
amended  statute,  which  are  merely  copied  without 
change,  are  to  be  considered  as  having  been  repealed 
and  again  re-enacted,  nor  that  the  new  provisions  or 
the  changed  portions  should  be  deemed  to  have  been 
the  law  at  any  time  prior  to  the  passage  of  the 
amended  act.  The  part  which  remains  unchanged  is 
to  be  considered  as  having  continued  the  law  from 
the  time  of  its  original  enactment,  and  the  new  or 
changed  portion  to  have  become  law  only  at  and  sub- 
sequent to  the  amendment.  The  word  *  hereafter' 
occurring  in  a  statute  amended  in  the  manner  above 
described  is  to  be  construed  distributively.     As  to  the 
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original  provisions,  it  means  subsequent  to  the  time 

of  their  enactment;  as  to  the  new  portions,  it  means  ;)j| 

subsequent  to  the  time  the  amendment  introducing 

them  took  effect." 

To  the  same  effect,  see  Dash  v.  Van  Kleeck  (7 
Johns.,  477);  Sanford  v.  Bennett  (24  N.  F.,  20); 
People  V.  B'd  of  Sup.  (43  N.  F.,  130) ;  Moore  v.  Man- 
sert  (49  J^.  T.,  332);  Benton  v.  Wickwire  (54  JV.  Y., 
226);  Colman  v.  Shattuck  (2  ffun,  497);  Cook  v.  R. 
R.  Co.  (10  Uuriy  426) ;  Moran  v.  Lydecker  (27  Buriy 
582) ;  Calhoun  v.  D.  &  M.  R.  R.  Co.  (28  ffun,  379) ; 
Nash  V.  White's  Bank  (37  Hun,  57). 

Again,  it  is  an  elementary  principle  that  a  statute 
is  not  to  be  deemed  retroactive,  and  is  never  to  be 
considered  as  applying  to  cases  which  arose  previously 
to  its  passage,  unless  the  legislature  have  clearly  de- 
clared such  to  be  the  intention  (Bacon's  Abr.,  Statute, 
C. ;  Broom's  Leg.  Max.,  14 ;  1  Kent  Com.,  455 ;  and 
cases  above  cited).  And  it  is  now  settled  that  an 
amendment  has  no  more  retroactive  effect  than  an 
original  act  upon  the  same  subject  (Benton  v.  Wick- 
wire (supra). 
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A  correct  application  of  these  fundamental  prin-  \^i 
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ciples  to  the  facts  in  this  case  can  lead  to  but  one 

conclusion.     As  we  have  already  seen,  the  State  be-  ^^^ 

came  entitled  to  this  tax  months  before  the  passage  ;| 

of  the  act  of  1887.     There  is  not  a  word  in  the  act  of  f^ 

1887  which  indicates  any  intention  on  the  part  of  the  .'^ 

legislature  that  the  statute  should  be  retroactive  m  -;>! 

its  effect.  ^ 

Upon  a  state  of  facts  arising  between  the  passage  *'| 
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of  the  two  acts,  the  law  continues,  as  though  the  act 
of  1887  had  never  been  enacted. 

It  can,  therefore,  have  no  application  to  the  adopted 
children  of  decedents  dying  between  June  30th,  1885, 
and  June  25th,  1887.  Its  passage  found  them  liable 
to  the  payment  of  this  tax,  and  it  leaves  them  as  it 
found  them. 

So  far  as  the  opinion  in  the  Matter  of  Cager  (27 
Week,  Dig.,  541)  holds  that  the  act  of  1887  is  appli- 
cable to  a  case  of  this  kind,  it  is  dictum.  The  case 
was  decided  upon  another  ground. 


Madison  County.— Hon.  A.  D.  KENNEDY,  Stjreo- 
GATE. — March,  1888. 

Matter  of  Southwobth. 

In  the  matter  of  the  estate  of  Joel  Southworth,  de- 
ceased. 

Decedent  died  intestate,  leaving,  bim  snrviving,  no  descendants,  parent, 

widow,  brother  or  sister;  but  nieces  and  nephews,  of  the  half  blood 

and  of  the  whole  blood. — 
Held^  that  the  former  were  next  of  kin  "  in  equal  deime  to  the  deceased" 

with  the  latter;  and  that  they  all  took  equal  shares  of  the  personal 

estate,  under  2  R  S.,  96,  §  75,  subd.  9,  11,  12. 

Hearing  of  objections  to  account  of  administrator 
of  decedent's  estate.  The  facts  are  stated  in  the  opin- 
ion. 
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Thb  Parties  in  Ikterbst  appeared,  in  persorij  and  submitted  their 
ecue  to  the  court 

The  Surrogate. — The  decedent  died  intestate, 
leaving  him  surviving  no  widow ;  no  child,  or  other 
descendant ;  and  no  father,  mother,  brother  or  sister ; 
but  leaving  the  children  of  two  brothers  and  two  sis- 
ters of  the  whole  blood,  and  the  children  of  one  broth- 
er of  the  half  blood. 

On  behalf  of  certain  nephews  and  nieces  of  the 
whole  blood,  it  is  contended  that  the  nephews  and 
nieces  of  the  half  blood  are  not  entitled  to  share  in 
the  distribution  of  decedent's  personal  estate.  We 
are  clearly  of  the  opinion  that  this  position  cannot  be 
sustained. 

Probably  the  view  entertained  by  the  relatives  of 
the  whole  blood  arises  from  and  is  based  upon  the  lan- 
guage of  subd.  11  of  the  Statute  of  Distributions 
(2  B.  S.y  96,  §  75):  "No  representation  shall  be  ad- 
mitted among  collaterals  after  brothers*  and  sisters' 
children." 

But  there  is  no  question  of  representation  in  this 
case,  for  the  next  of  kin  are  all  related  to  the  dece- 
dent in  equal  degree,  and  by  the  provisions  of  subd.  9 
of  the  Statute  of  Distributions,  they  take  share  and 
share  alike,  and  not  by  representation,  the  parent's 
share. 

But  if  it  is  claimed  that  technically  the  children  of 
deceased  brothers  and  sisters  take  by  representation  in 
cases  where  there  are  no  nearer  relatives,  then  subd.  12 
of  the  statute  clearly  places  those  of  the  half  blood 
upon  an  equal  footing  with  those  of  the  whole  blood, 
and  indeed  this  section  would  seem  to  place  this  whole 
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question  beyond  dispute :  "  Relatives  of  the  half  blood 
shall  take  equally  with  those  of  the  whole  blood  and 
the  representatives  of  such  relatives  shall  take  in  the 
same  manner  as  those  of  the  whole  blood." 

This  position  is  also  abundantly  sustained  by  author- 
ity. Nowhere  in  any  of  the  elementary  works  does  it 
seem  to  be  questioned,  and  the  decisions  of  the  courts 
although  not  numerous  are  all  in  accord  and  in  the  same 
direction.  "Brothers  and  sisters  of  the  half  blood 
are  entitled  to  an  equal  share  of  the  intestate's  estate 
with  those  of  the  whole  blood  "  (Wms.  on  Ex  rs,  6th 
Am.  ed.,  1621). 

See,  also,  Schouler  on  Ex'rs  and  Adm'rs,  §  501 ;  3 
Redf .  on  Wills  (2d  ed.,  423) ;  Hallett  v.  Hare  (5  Paige, 
315) ;  Matter  of  Suckley  (11  Hun,  344). 

In  Hallett  v.  Hare  (supra),  the  decedent  died  intes- 
tate, having  only  collateral  relatives,  the  nearest  being 
an  aunt  of  the  half  blood  on  the  father's  side  and  an 
aunt  of  the  whole  blood  on  the  mother's  side. 

Chancellor  Walworth,  in  delivering  the  opinion  of 
the  court,  says.  "No  represenCation  being  allowed 
among  collaterals  after  brothers'  and  sisters'  children, 
the  two  aunts  who  were  the  nearest  relatives  and  in 
the  same  degree  of  kindred  to  the  intestate  were  en- 
titled to  share  equally  in  her  personal  property."  The 
Chancellor  further  says  that  the  rule  of  law  has  not 
been  changed  by  the  Revised  Statutes,  but  "  it  has 
been  considered  as  settled  ever  since  the  decision  of 
the  House  of  Lords,  in  Watts  v.  Crooke  {Show.  Gas.  in 
Pari.,  108),  that  in  successions  of  personal  estates,  re- 
latives of  the  half  blood  in  equal  degrees  of  cognation 
to  the  intestate  take  equally  with  the  whole  blood,  and 
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that  they  also  take  by  representation,  when  represen- 
tation would  be  allowed  among  relatives  of  the  whole 
blood  in  the  same  degree." 

In  the  Matter  of  Suckley  (supra),  the  decedent  died 
intestate,  leaving  him  surviving  a  brother  and  sister 
and  four  grandchildren  of  a  deceased  half  brother. 
The  court,  of  course,  held  that  the  grandchildren  were 
not  entitled  to  share  in  the  distribution,  but  in  the 
course  of  the  opinion  they  say :  "  In  this  case,  the 
claimants  instead  of  being  a  brother's  children,  are 
grandchildren  of  a  half  brother.  There  is  no  difficulty 
however  about  this  last  point,  for  our  statute  provides 
that  relatives  of  the  half  blood  shall  take  equally  with 
those  of  the  whole  blood  in  the  same  degree ;  but  the 
objection  raised  to  the  distribution  of  any  portion  of 
this  fund  to  these  grandchildren  is,  that  they  are  one 
degree  beyond  the  statute." 

From  the  above  authorities,  as  well  as  from  the 
plain  and  unambiguous  language  of  the  statute  itself, 
the  conclusion  is  irresistible  that  the  decree  in  this 
matter  must  direct  distribution  of  the  estate  among 
the  nephews  and  nieces  of  the  half  blood  and  those  of 
the  whole  blood,  share  and  share  alike. 
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Monroe  County.— Hon.  J.  A.  ADLINGTON,  Subbo-  ! 

GATE. — ^November,  1886. 

Babkeb  v.  Southebland. 

In  the  matter  of  the  estate  of  John  McConvill,  de- 

ceased. 

Testator,  by  his  will,  gave  his  entire  estate,  which  consisted  exclusively  of 
personalty,  to  A.,  to  hold  the  same  in  trust  during  the  minority  of 
testator's  son,  B. ;  adding:  **and  otfter  be"  (B.)  *' shall  arrive  at  the 
age  of  21  years,  I  give,  devise  and  bequeath  the  same  to"  B., 
**  his  heirs  and  assigns  forever."  A  subsequent  clause  provided :  "in 
case "  B.  *'  shall  die  before  arriving  at  the  age  of  21  years,  then  I 
give  and  bequeath  to  C.  the  sum  of  $5,000,  and  all  the  rest ....  of 
my  estate  I  give"  ....  to  A  and  four  others,  to  be  equally  divided 
among  them.  Of  the  beneficiaries,  all  of  whom  survived  the  testator, 
C,  A.  and  another  residuary  legatee  died  before  B.,  who  died  an 
infant. — Held, 

1.  That  A.,  as  trustee,  took  a  vested  estate,  to  continue  until  B.'s  majority, 

or  death  in  infancy,  and  unaffected  by  the  provisions  of  the  B.  S., 
respecting  the  validity  of  trust  estates. 

2.  That  B.'s  estate  was  contingent,  depending  upon  the  condition  precedent 

of  his  attaining  majority. 
8.  That  the  estates  of  all  the  subsequent  beneficiaries  vested,  in  right,  at 

the  death  of  testator,  became  absolute  on  B.'s  death,  and  passed  to 

their  representatives,  under  1  B.  S.,  724,  §  26. 
Hennessy  v.  Patterson,  85  JT.  F.,  91 — compared. 
Williams  v.  Seaman,  3  Be^.,  148~discussed. 

CoNSTBUCTiON  of  decedent's  will,  in  special  proceed- 
ing instituted  to  procure  a  decree  judicially  settling  the 
account  of  A.  F.  Southerland,  as  sole  trustee  there- 
under, and  directing  a  distribution  of  the  fund. 

£.  F.  HTDE,/or  trustee  and  others, 

Satteblee  &  Yeoman,  and  H.  L.  Babkeb, /or  residuary  legatees. 
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H.  H.  Woodward,  and  E.  P.  Wellington,  for  executors  qf  residuary 
legatees. 

The  Surrogate. — ^In  this  proceeding,  brought  to 
obtain  a  final  settlement  of  the  accoimt  of  the  trustee 
above  named,  and  a  decree  for  the  distribution  of  the 
trust  estate,  it  becomes  necessary  to  construe  the  will 
of  decedent,  under  which  the  trust  arose. 

The  material  portions  of  that  will  are  as  follows, 
viz. :  "  I  give,  devise  and  bequeath  all  my  estate,  both 
real  and  personal,  to  James  Cochrane,  Esq.,  of  Roch- 
ester, to  hold  the  same  in  trust  during  the  minority  of 
my  son,  Andrew  Stout  McConvill,  and  after  he  shall 
arrive  at  the  age  of  twenty-one  years  I  give,  devise 
and  bequeath  the  same  to  said  Andrew  Stout  McCon- 
vill his  heirs  and  assigns  forever." 

"  In  case  said  Andrew  Stout  McConvill  shall  die  be- 
fore arriving  at  the  age  of  twenty-one  years,  then  I 
give  and  bequeath  to  Andrew  V.  Stout,  of  the  city  of 
New  York,  the  sum  of  five  thousand  dollars,  and  all 
the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  John  Lutes, 
James  C.  Cochrane,  Hiram  L.  Barker,  John  W.  Kelly 
and  John  A.Colwell,  to  be  divided  among  them,  share 
and  share  alike." 

James  C.  Cochrane  was  made  sole  executor  of  the 
will,  and  after  its  probate  on  October  4th,  1873,  duly 
entered  upon  the  discharge  of  his  duty,  both  as  ex- 
ecutor and  trustee.  The  will  was  executed  on  Sep- 
tember 4th,  1873,  and  on  September  8th,  1873,  the 
testator  died,  leaving  an  only  son,  Andrew  Stout 
McConvill,  then  about  four  years  of  age,  and  also  sev- 
eral brothers  and  sisters.    His  estate  consisted  wholly 
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of  personal  property,  and  was  valued  at  about  $27,000. 
Four  of  the  persons,  named  in  the  decedent's  will  as 
beneficiaries  thereunder  upon  certain  contingencies, 
have  departed  this  life  since  the  probate  of  the  will, 
and  before  the  beginning  of  this  proceeding.  John  W. 
Kelly  died  January  28th,  1875.  James  C.  Cochrane, 
on  January  25th,  1881,  and  Andrew  V.  Stout  on  Sep- 
tember 5th,  1883.  Each  left  a  will,  duly  admitted  to 
probate,  disposing  of  his  entire  estate.  The  execu- 
tors of  each  appear  in  this  proceeding.  The  testator's 
only  son,  Andrew  Stout  McConvill,  died  April  20th, 
1885,  at  the  age  of  sixteen  years. 
.  After  the  death  of  Mr.  Cochrane  this  petitioner,  Mr. 
Southerland  was  duly  appointed  sole  trustee  under  the 
will.  By  reason  of  the  death  of  Kelly,  Cochrane  and 
Stout,  before  the  happening  of  the  event  which  would 
have  entitled  them  to  receive  their  respective  interests 
under  the  will,  viz. :  the  decease  of  the  testator's  son 
during  minority,  the  f ollo^wing  questions  arise : 

First.  Did  the  legacy  to  Stout,  or  the  residuary 
interests  of  Kelly  and  Cochrane  lapse  ? 

Second.  In  case  of  such  lapse,  what  disposition 
should  be  made  of  the  lapsed  portion  of  the  fund  in 
the  distribution  of  the  estate  ? 

The  counsel  for  the  decedent's  next  of  kin  insists 
that  the  rights  of  all  the  persons  last  mentioned  to 
take,  under  the  will,  depended  upon  their  surviving 
the  death  of  the  son,  Andrew,  before  attaining  his 
majority ;  and  that  the  decedent  died  intestate  as  to 
the  sums  which  said  beneficiaries  would  have  received 
in  the  event  of  such  survival. 

On  behalf  of  the  residuary  legatees,  it  is  maintained 
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that  only  the  legacy  to  Stout  lapsed,  and  that  the  sur- 
viving residuary  legatees,  and  the  legal  representa- 
tives of  those  deceased,  take  the  entire  estate. 

The  executors  of  Stout  claim  the  right  to  the  latr 
ter's  legacy  under  his  will. 

The  second  of  the  questions  above  stated  is  answered 
by  rules  of  law,  well  settled  and  easily  applied,  and 
can  only  become  important  in  case  the  first  question 
shall  be  answered  in  the  aflSirmative.  Whether  or  not 
the  interests  of  Stout,  Kelly  and  Cochrane,  or  either 
of  them,  lapsed  through  the  death  of  the  legatee  dur- 
ing the  lifetime  of  Andrew  Stout  McConvill  becomes, 
therefore,  the  primary  and  principal  subject  for  con- 
sideration. The  intention  of  the  testator,  as  disclosed 
by  his  will,  must  be  our  guide  to  the  solution  of  this 
inquiry,  and  that  intention  is  not  controlled  by  punc- 
tuation, or  strict  grammatical  rules  (Arcularius  v. 
Geisenhainer,  3  Bradf.y  64,  Pond  v.  Bergh ;  10  Paige, 
141).  It  seems  to  be  unnecessary  to  discuss  sepa- 
rately the  legacy  to  Stout  and  the  residuary  interests 
of  Kelly  and  Cochrane.  One  is  as  much  a  future 
interest  in  personal  property,  within  the  meaning  of 
the  Revised  Statutes  hereinafter  referred  to,  as  is  the 
other.  They  each  depend  upon  the  same  contin- 
gency, to  wit,  the  death  of  the  son  during  minority. 
The  words  upon  which  the  gift  in  each  case  depends, 
are  these:  ^'In  case  said  Andrew  Stout  McConvill 
shall  die  before  arriving  at  the  age  of  twenty-one 
years."  The  word,  "  then,"  only  emphasizes  the  event 
upon  which  the  gift  becomes  absolute,  and  refers  back 
to  the  words  relating  to  the  death  of  Andrew  which 
precede.    It  is  as  though  the  testator  had  said :  "  In 
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case  of  the  death  of  my  son  Andrew ^  in  that  eventy' 
or  "in  such  case^  I  give."  The  fair  grammatical  con- 
struction of  the  paragraph,  with  a  view  of  ascertain- 
ing the  intent  of  the  testator  would  require  the  same 
effect  to  be  given  to  "  then,"  in  the  residuary  clause 
as  in  the  one  relating  to  Stout.  It  cannot  well  be 
said  to  belong  to  the  one  more  than  the  other.  I  do 
not  think  there  was  any  intention  to  postpone  the 
right  to  the  gift,  but  only  the  time  at  which,  if  ever, 
it  should  take  effect  in  possession ;  in  other  words,  it 
was  intended  to  make  the  rights  of  the  legatees  con- 
tingent only  upon  Andrew's  death  under  age,  without 
annexing  to  the  gift  the  further  condition  of  survivor- 
ship. ''Then''  sometimes  indicates  an  order  or  suc- 
cession of  events  (Cressons'  Appeal,  76  Penn.  St.^  21). 
For  cases  in  which  ''then''  has  been  similarly  used 
and  construed,  see  Bedell  v.  Guyon  (12  Hun,  396, 398) ; 
Hennessy  v.  Patterson  (85  N.  J^,  91);  Matter  of 
Mahan  (98  iV:  Z.,  376). 

Before  proceeding  to  consider  the  main  question,  it 
will  be  of  advantage  to  ascertain  the  nature  of  the 
estate  which  passed  upon  the  death  of  the  testator  to 
the  trustee,  Mr.  Cochrane,  and  to  the  son,  Andrew. 
The  trustee  took  a  vested  estate  in  possession,  to  con- 
tinue until  the  son's  majority  or  death  before  that 
time  arrived.  This  trust,  relating  only  to  personalty, 
was  not  affected  by  the  provisions  of  the  Rev.  Stat, 
in  respect  to  the  validity  of  trust  estates  (Savage  v. 
Burnham,  17  iV.  F.,  571;  Gilman  v.  Reddington,  24 
id.y  12,  13 ;  Graff  v.  Bonnett,  31  id.y  19 ;  Power  v. 
Cassidy,  79  id.,  613).  No  estate  could  vest  in  the 
son,  Andrew,  unless  he  should  live  to  the   age  of 
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twenty-one  years.  The  language  of  the  will  seems 
to  be  plain  upon  this  point :  "  After  Ac  %hall  arrive  at 
the  age  of  twenty-one  yearsy  I  give,  devise  and  bequeath 
the  estate  to  him,  his  heirs  and  assigns  forever." 
That  this  is  the  case,  is  also  clear  upon  authority  (2 
Wm's  on  Ex'rs,  6th  Am.  ed.,  1326,  1327 ;  1  Roper  on 
Legacies,  2d  Am.  ed.,  565;  Leake  v.  Robinson,  2 
Merivale,  363 ;  Kenyon  v.  See,  94  N.  F.,  563 ;  Wylie 
V.  Lockwood,  86  N.  F.,  291,  297;  Bushnell  v.  Car- 
penter, 92  N.  Y.y  270,  274;  Patterson  v.  Ellis,  11 
Wmd.y  268). 

Andrew's  estate  was  contingent  upon  his  arriving  at 
the  age  of  twenty-one  years,  and  his  right  to  have  it 
vest,  either  in  interest  or  possession,  was  dependent 
upon  the  same  event.  Nothing  could  pass,  therefore, 
to  his  administrator  upon  his  death  during  his  minor- 
ity. Under  the  provisions  of  the  Revised  Statutes  (1 
R.  S.,  773,  §  2),  "  limitations  of  future  or  contingent 
interests  in  personal  property  "  are  made  "  subject  to 
the  rules  prescribed  in  relation  to  future  estates  in 
land."  The  interests  of  the  deceased  legatees,  and 
the  rights  of  their  legal  representatives  therein,  must, 
therefore,  be  determined  upon  the  same  principles  as 
would  be  applied  if  the  decedent's  estate  consisted 
wholly  of  land. 

Sec.  10  defines  a  future  estate  in  land  as  "an 
estate  limited  to  commence  in  possession  at  a  future 
day,  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  determination,  by  lapse  of  time  or 
otherwise,  of  a  precedent  estate  created  at  the  same 
time."  Id.,  723,  §  13,  declares  that  "  future  estates 
are  either  vested  or  contingent.  They  are  vested  when 
Vol.  VI.— 15 
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there  is  a  person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  lands,  upon  the 
ceasing  of  the  intermediate  or  precedent  estate.  They 
are  contingent  whilst  the  person  to  whom,  or  the  event 
upon  which,  they  are  limited  to  take  effect,  remains 
uncertain."  Id.,  724,  §  25,  is  as  follows:  "Two  or 
more  future  estates  may  also  be  created  to  take  effect 
in  the  alternative,  so  that  if  the  first  in  order  fail  to 
vest,  the  next  in  succession  shall  be  substituted  for  it, 
and  take  effect  accordingly."  Under  id.,  725,  §  35, 
future  estates,  whether  vested  or  contingent,  are  de- 
scendible, devisable  and  alienable. 

It  seems  plain  under  the  foregoing  definitions,  as 
well  as  for  the  reasons  before  stated,  that  Andrew 
Stout  McConvill  took  a  contingent  future  estate,  to 
which  was  annexed  the  condition  precedent  that  he 
should  live  to  be  twenty-one  years  of  age,  before  such 
estate  could  vest  either  in  right  or  possession.  It  has 
been  plausibly  argued  that  each  of  the  legatees 
named  in  the  will  took  on  the  death  of  the  testator, 
a  vested  estate,  as  the  same  is  defined  in  §  13  above 
quoted.  It  is  said  that  they  were  persons  in  being  who 
would  have  an  immediate  right  to  the  possession  of 
the  property  upon  the  ceasing  of  the  intermediate  or 
precedent  estate,  and  that  the  estate  vested  in  the  trus- 
tee was  such  precedent  estate.  On  the  other  hand,  it 
is  maintained  that  the  estate  of  each  legatee  was  con- 
tingent while  the  event  upon  which  they  were  limited, 
to  wit,  the  death  of  Andrew  under  age,  remained  un- 
certain. 

I  am  of  the  opinion  that  the  latter  is  the  correct 
view  of  the  matter  and  that  the  estate  of  the  son,  as 
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well  as  that  of  each  legatee  was  a  contingent  one, 
created  to  take  effect  in  the  alternative,  according  to 
the  provisions  of  §  25  of  the  R.  S.,  above  quoted. 
The  interests  of  the  several  legatees  vested,  in  right, 
upon  the  decease  of  the  testator  to  become  absolute 
upon  the  death  of  Andrew  during  his  minority,  and 
liable  to  be  wholly  divested  by  his  attaining  the  age 
of  twenty-one  years  (Smith  v.  Scholtz,  68  iV.  T.^  61 ; 
Hennessy  v.  Patterson,  85  N.  T.y  99 ;  Kenyon  v.  See, 
94  N.  K,  568).  The  interests  of  the  deceased  lega- 
tees, therefore,  having  vested  in  right,  passed  to  their 
legal  representatives  upon  their  respective  deaths, 
notwithstanding  the  fact  that,  Andrew  still  living, 
their  right  of  possession  had  not  yet  accrued  (R.  S., 
supray  §  35,  and  cases  last  cited).  Such  interests 
would  have  passed  by  will  even  at  common  law 
(Winslow  V.  Goodwin,  7  Mete,  363,  377;  Pond  v. 
Bergh,  10  Paige,  140,  153;  -Hennessy  v.  Patterson, 
85  N.  r.,  99;  2  Washb.  on  Real  Property,  582). 

The  case  of  Hennessy  v.  Patterson  (85  N.  T.,  91), 
seems  to  be  similar  in  its  facts  to  the  present  one,  and 
decisive  of  it  in  principle.  In  that  case,  the  testator 
devised  certain  premises  to  his  wife  for  life,  for  her 
own  and  her  daughter's  benefit.  He  then  provided 
that,  if  the  daughter,  Margaret,  should  marry  and  die 
leaving  children,  the  property  should  go  to  such  chil- 
dren, but  in  case  of  her  death  without  issue  then  the 
property  should  be  left  to  a  nephew  John  Foley.  The 
widow  died  after  the  testator ;  Margaret  married  but 
died  childless ;  Foley  died  after  the  widow  and  before 
Margaret.  It  was  held  that  Foley  took  a  contingent  * 
remainder,  which  vested  in  him  as  a  right,  according  to 
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its  character,  on  the  death  of  the  testator ;  and  that 
Foley's  interest  descended  to  his  heirs  and  vested  abso- 
lutely in  them  upon  the  death  of  Margaret  without 
children. 

The  cases  of  Vincent  v.  Newhouse  (83  i^T.  T.^  505) ; 
Delaney  v.  McCormack  (88  N.  T.,  174) ;  and  Shipman 
V.  Rollins  (98  iV.  T.y  311) ;  cited  as  establishing  the 
proposition  that  the  interests  of  Stout,  Kelly  and  Coch- 
rane were  dependent  upon  their  surviving  the  death  of 
Andrew  are  clearly  distinguishable  from  the  case  under 
consideration.  In  those  cases,  the  fund  to  be  ultimate- 
ly distributed  was  not  in  existence  at  the  death  of  the 
testator,  but  was  to  be  created  at  a  subsequent  period 
by  the  sale  of  real  estate,  and  until  the  creation  of  the 
fund  no  estate  therein  could  vest  either  in  interest  or 
possession.  In  Kelso  v.  Lorillard  (85  N.  Y.,  177),  and 
MagiU  V.  McMillan  (23  ffuny  193),  the  further  condi- 
tion of  survivorship  was  annexed  to  the  gift,  by  the 
express  language  of  the  will. 

The  case  of  Williams  v.  Seaman  (3  Red/.,  148),  so 
much  relied  on  by  counsel,  seems  to  me  to  have  no 
bearing  upon  the  question  under  consideration  here. 

Although  the  statement  of  facts  in  that  case  is  very 
defective,  and  leaves  it  wholly  uncertain  whether 
Julia,  the  residuary  legatee,  died  before  the  testator 
or  after  her,  yet  the  fact  that  Julia's  death  preceded 
her  testator's  is  made  apparent  from  the  opinion  of 
the  learned  Surrogate.  On  page  150,  that  statement 
is  made  in  express  terms  in  connection  with  the  dis- 
cussion of  the  case  of  Burtis  v.  Doughty.  The  para- 
graph quoted  from  1  Roper  on  Legacies,  465,  near  the 
beginning  of  the  opinion  (p.  149)  bears  directly  upon 
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the  eflEect  of  the  legatee's  death  during  the  lifetime  of 
the  testator.  The  other  authorities  cited  and  dis- 
cussed relate  wholly  to  the  effect  of  the  word  "heirs" 
in  a  bequest,  and  there  is  nothing  in  the  case  which 
can  throw  light  upon  the  question  of  lapse  as  it  comes 
up  in  the  present  case. 

My  conclusion  is,  therefore,  that  the  right  to  the 
legacy  of  Stout,  and  to  the  residuary  interests  of 
Kelly  and  Cochrane  passed,  upon  their  respective 
deaths,  to  their  legal  representatives,  and  that,  after 
pajrment  of  such  legacy  to  Stout's  executors,  the 
residue  of  the  estate  should  be  paid  over  in  equal  one 
fifth  parts  to  Hiram  L.  Barker,  John  Lutes,  John  A. 
Colwell,  and  the  executors  of  John  W.  Kelly  and  the 
executors  of  James  C.  Cochrane. 

A  decree  in  accordance  with  the  foregoing  opinion 
may  be  entered  on  five  days*  notice  to  the  parties  who 
have  appeared  herein. 


MoimoB  County.— Hon.  J.  A.  ADLINGTON,  Suebo- 
GATE. — December,  1886. 

\  Kenyon  v.  Reynolds. 

In  the  matter  of  the  estate  of  Abelard  Reynolds, 

deceased. 


The  second  clanse  of  testator's  will  gave  to  his  wife  the  use,  for  life,  of  all 
the  goodSy  furniture  "and  all  other  personal  property  (other  than 
money,  choses  in  action  and  securities),"  which  should  be  in  or  upon 
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the  homestead  at  his  death.    The  third  clause  gave  to  his  son,  M.,  his 

property  'Mn  R.,  known  as  R.  Arcade, with  all  the  lands, 

huildings  and  appurtenances  thereunto  belonging,  and  all  the  fiirDi- 
tnre  and  personal  property  in  and  upon  same  or  in  any  manner 
connected  therewith."  The  residue  of  the  estate,  "  both  real  and  per^ 
sonal,^*  was  disposed  of,  mainly  for  the  benefit  of  two  granddaughters. 
There  was  no  personal  property,  of  any  value,  except  what  was  in  and 
upon  '*  the  Arcade '' ;  where  were  found  money,  evidences  of  deposit, 
securities  and  choses  in  action. — 
Heldy  thatM.  took,  under  the  third  clause,  with  the  Arcade,  the  furniture, 
and  other  peraonal  property  connected,  and  suitable  for  nse,  there- 
with; and  that  the  money,  securities,  etc.,  formed  a  part  of  the  res- 
idue. 

Construction  of  decedent's  will,  upon  judicial  set- 
tlement •  of  account  of  executor  thereof ;  whereto  ob- 
jections  were  filed  by  the  residuary  legatee. 

Donald  McNaughton,  and  Theodore  Bacon, /or  executor, 
McGuiRE,  Sully  &  Clinton, /or  objectors. 

The  Surrogate.— This  proceeding  was  begun  to 
procure  a  final  settlement  of  the  account  of  Mortimer 
F.  Reynolds,  as  executor  of  the  will  of  the  testator. 
In  his  account  as  filed,  the  executor  claims  title  to  all 
personal  property  belonging  to  the  decedent  at  his 
death  which  was  then  in  and  upon  the  Arcade  proper- 
ty in  the  city  of  Rochester,  consisting  of  money,  bank 
deposits,  securities  and  accounts.  He  asserts  owner- 
ship in  all  such  property  by  virtue  of  the  bequest 
contained  in  the  third  subdivision  of  the  will,  which 
portion  of  said  will,  with  certain  other  parts  thereof, 
is  hereinafter  set  forth.  The  amount  of  property  so 
claimed  by  the  executor  is  of  the  value  of  upwards  of 
$12,000.  The  granddaughters  of  the  decedent,  Mrs. 
Kenyon   and  Mrs.  Shepard,  the  residuary  legatees. 
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contest  this  claim  of  the  executor  and  insist  that  the 
bequest  to  Mortimer  F.  Reynolds  of  all  the  furniture 
and  personal  property,  as  set  forth  in  the  third  subdi- 
vision of  the  will,  carries  only  such  personal  property 
in  addition  to  furniture  as  naturally  and  properly  be- 
longs with  the  Arcade  building  and  is  ordinarily  used 
in  connection  with  the  same  to  render  it  fit  for  occu- 
pation. In  other  words,  the  contestants  maintain  that 
the  words  "personal  property"  in  the  bequest,  must 
be  construed  according  to  the  rule  of  ejusdem  generis. 
The  executor,  on  the  other  hand,  contends  that  these 
words,"  personal  property,"  are  to  have  their  broadest 
and  largest  meaning ;  and,  on  his  behalf,  it  is  further 
insisted  that,  by  excepting  out  of  the  operation  of  the 
words  "all  other  personal  property"  in  the  second 
subdivision  of  the  will,  whatever  comes  under  the 
head  of  money,  choses  in  action  and  securities,  and  by 
not  annexing  similar  restrictive  words  to  the  bequest 
of  personal  property  in  the  third  subdivision  above  re- 
ferred to,  the  testator  thereby  indicated  his  intention 
to  give  to  the  words,  "personal  property,"  in  the  lat- 
ter, their  largest  and  most  comprehensive  sense.  The 
following  are  the  only  portions  of  the  will  material  to 
be  considered  in  this  discussion : 

"  Second.  I  give  and  bequeath  to  my  said  wife,  all 
the  provisions  and  supplies  of  every  kind  which  may 
be  on  hand  at  my  said  homestead  at  the  time  of  my 
decease,  and  the  use,  during  her  life,  of  all  household 
furniture,  goods,  carriages,  harness  and  all  other  per- 
sonal property  (other  than  money,  choses  in  action 
and  securities)  which  shall  be  in  or  upon  the  premises 
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at  my  said  homestead,  or  habitually  kept  there  at  the 
time  of  my  decease. 

''Third,  I  give,  devise  and  bequeath  to  my  son, 
Mortimer  F.  Reynolds,  my  property  situated  upon 
West  Main  (fonnerly  Buffalo)  street,  in  said  city  of 
Rochester,  extending  through  to  Exchange  Place,  in 
the  rear,  known  as  Reynolds  Arcade,  including  also 
East  Arcade  (so  called)  with  all  the  lands,  buildings  and 
appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining,  and  including  all  the  furniture  and  per- 
sonal pro{)erty  in  and  upon  the  same,  or  in  any  man- 
ner connected  therewith,  to  have  and  to  hold  the  same 
to  his  own  use  and  benefit  forever,  subject  however  to 
the  payment  of  the  following  sums : 

''Fifth.  I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and 
personal  to  my  said  son  and  executor  Mortimer  F. 
Reynolds,  in  trust,  to  sell  and  dispose  of  the  same  and 
convert  the  whole  into  money  or  into  good  and  safe 
securities  and  out  of  the  proceeds,  to  pay : 

The  remainder  of  the  trust  fund  to  be  realized  from 
the  sale  herein  directed,  to  be  divided  equally  between 
my  two  granddaughters,  one  half  to  each.  The  fur- 
niture and  personal  property,  the  use  of  which  is 
given  in  connection  with  the  homestead  to  my  wife  is 
not  however  to  be  sold,  in  case  she  accepts  the  pro- 
vision herein  made  for  her  benefit,  until  after  her 
decease,  and  whenever  sold,  the  avails  are  to  be 
divided  equally  between  my  said  granddaughters." 
No  New  York  cases,  bearing  upon  the  question  here 


Digitized  by  VjOOQ IC 


MONROE  COUNTY,  DECEMBER,  1886.       233 

KENYON  V.   KEYNOLDS. 

presented  were  cited  on  the  argument  herein  and  I 
have  myself  found  none,  but  cases  construing  lan- 
guage, more  or  less  similar  to  that  used  by  this  testa- 
tor are  foimd  in  the  reports  of  other  States  of  the 
Union,  and  of  England.  Although  the  decisions  are 
conflicting  and  at  first  glance  irreconcilable,  yet  a 
careful  examination  of  them  will  show  that  for  the 
most  part,  they  fall  within  one  or  the  other  of  the 
following  classes,  namely : 

1.  Cases  in  which  the  will  to  be  construed  had  no 
residuary  clause,  and  the  court  has  given  an  extensive 
signification  to  the  general  words  of  the  bequest,  for 
the  evident  purpose  of  avoiding  intestacy  as  to  any 
part  of  the  decedent's  estate. 

2.  Cases  in  which  the  will,  in  addition  to  the  dis- 
puted bequest,  also  contained  a  residuary  clause,  to 
which  the  court  has  given  effect  by  applying  the 
principle  of  ejusdem  generis  to  the  general  words, 
because  to  hold  that  the  latter  were  to  have  their 
largest  meaning  would  render  the  residuary  provisions 
inoperative  by  leaving  no  property  on  which  it  could 
take  effect. 

3.  Cases  in  which  the  technical  rule,  that  general 
words,  preceded  or  followed  by  special  words,  are  to 
be  limited  to  things  ejusdem  generis^  has  been  applied 
without  special  regard  to  the  intent  of  the  testator. 
This  principle  of  decision  will  probably  not  be  fol- 
lowed by  any  court  of  the  present  day. 

4.  Cases  in  which  the  courts  have  endeavored, 
within  well  recognized  general  principles  of  construc- 
tion, but  otherwise  unhampered  by  strictly  technical 
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rules,  to  ascertain  from  the  whole  instrument  the  in- 
tention of  the  testator  and  to  give  it  effect. 

Omitting  from  the  third  subdivision  of  the  present 
will  such  parts  thereof  as  are  not  material  to  this  dis~ 
cussion,  it  will  read  as  follows,  namely : 

"  I  give,  devise  and  bequeath  to  my  son  Mortimer 
F.  Reynolds  my  property  in  Rochester,  known  as 
Reynolds  Arcade,  including  also  East  Arcade  with  all 
the  lands,  buildings  and  appurtenances  thereunto  be- 
longing, and  all  the  furniture  and  personal  property 
in  and  upon  same  or  in  any  manner  connected  there- 
with." Under  the  first  principle,  deduced  from  the 
cases,  and  above  stated,  this  provision,  standing  alone, 
would  clearly  carry  all  personal  property  found  in 
and  upon  the  Arcade,  at  the  testator's  death.  There 
is,  however,  a  residuary  clause  in  this  will,  viz. :  the 
fifth  subdivision  thereof,  which  disposes  of  personal 
property,  and  the  case  will  therefore  fall  under  the 
second  or  fourth  of  the  classes  above  made.  It  ap- 
pears from  the  inventory  that,  with  the  exception  of 
bad  and  doubtful  accounts  and  advances  charged  on 
his  books,  the  testator  left  no  personal  property  of 
any  value,  besides  what  was  in  and  upon  the  Arcade, 
at  his  death,  and  had  usually  been  kept  there  for  a 
long  time  prior  thereto ;  and  what  was  in  use  at  his 
dwelling-house  and  which  was  given  to  his  wife  for 
life  by  the  second  subdivision  of  the  will. 

The  last  paragraph  of  said  subdivision  five  substan- 
tially directs  that  this  personal  property  at  the  home- 
stead should  be  sold,  after  the  death  of  the  wife  of 
testator,  and  the  proceeds  equally  divided  between 
his  two  granddaughters.     The  first  part  of  this  resid- 
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uary  clause  devises  and  bequeaths  all  the  rest,  residue 
and  remainder  of  the  estate,  both  real  and  personal  to 
the  executor,  in  trust  to  sell  and  use  the  proceeds ; 
first,  to  equalize  certain  advancements  charged  on  the 
testator's  books  and  afterwards  to  divide  the  remaining 
fund  equally  between  his  two  granddaughters  afore- 
said. It,  therefore,  plainly  appears  from  these  resid- 
uary provisions  that  the  testator  supposed  there  would 
be  personal  property  remaining  undisposed  of,  after 
setting  aside  that  which  is  bequeathed  by  the  second  and 
third  clauses  of  his  will,  and,  to  provide  for  the  distri- 
bution of  that  unbequeathed  personalty,  he  gave  the 
specific  directions,  contained  in  said  subdivision  five. 

I  think,  therefore  from  the  whole  will,  it  was  ap- 
apparently  the  intention  of  the  testator  to  give  to  his 
son,  with  the  Arcade,  all  the  furniture  and  other  per^ 
sonal  property  connected  with  the  same  and  suitable 
and  appropriate  for  use  therewith.  And  I  must  hold 
that  the  words  "  personal  property  "  are  to  be  restrict- 
ed in  their  meaning,  accordingly.  The  executor, 
therefore,  will  take  under  the  bequest  in  the  third  sub- 
division of  the  will  the  property  referred  to  in  the  in- 
ventory as  in  Arcade,  inner  office,  valued  at  $521 ;  in 
Arcade,  outer  office,  valued  at  $240.50 ;  in  Arcade  in 
cellar,  valued  at  $56 ;  in  Arcade  in  shop,  valued  at 
$166 ;  in  Arcade,  scattering,  valued  at  $80 ;  while  the 
money,  evidences  of  deposit,  securities,  choses  in  action, 
and  other  personal  property,  referred  to  in  the  inven- 
tory as  in  and  upon  the  Arcade,  will  be  distributable 
in  accordance  with  the  directions  of  the  fifth  subdivi- 
sion of  the  will. 

I  do  not  think  that  any  special  stress  is  to  be  put 
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upon  the  fact  above  referred  to,  that  certain  .articles 
of  personal  property  are  excepted  out  of  the  operation 
of  the  bequest  in  the  second  clause,  while  that  in  the 
third  clause  is  not  so  restricted.  It  may  weU  be,  that 
the  learned  judge  who  drew  the  will  added  the  words 
"  other  than  money,  choses  in  action,  and  securities," 
in  the  second  clause  to  enlarge  the  meaning  of  tlie 
preceding  words  "all  other  personal  property,"  in 
accordance  with  the  decision  in  Hotham  v.  Sutton  (15 
Vesey^  319).  K  the  bequest  in  the  second  clause  had 
ended  with  the  words  "  personal  property,"  no  plainer 
case  could  have  been  found  for  the  application  of  the 
rule  that  general  words  in  the  bequest  following  a 
specific  enumeration  of  articles  in  a  particular  local- 
ity will  be  confined  to  articles  ejusdem  generis  (Gibbs 
V.  Lawrence,  30  Z.  J.,  JST.  S.  [£!q.],  170;  Beards- 
ley  V.  Hotchkiss,  96  N.  F.,  212).  It  may  be  fui^ 
ther  said  that  if  it  was  intended  by  the  words, 
"  personal  property,"  in  the  third  clause,  to  carry  all 
property  of  every  kind  and  nature  in  and  upon  the 
Arcade,  answering  the  description  of  personalty,  a 
strict  and  accurate  use  of  language  would  not  have 
required  the  insertion  therein  of  the  word  *^  furniture," 
for  furniture  is  personal  property  always,  and  would  be 
effectually  bequeathed  by  the  general  words.  The 
property  not  herein  held  to  be  covered  by  the  bequest 
to  the  executor  in  said  third  clause  of  the  will  must, 
therefore,  be  accounted  for  in  this  proceeding.  Fui> 
ther  hearing  may  be  had  on  five  days'  notice  to  parties 
interested. 
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MoNBOE  County.— Hon.  J.  A.  ADLINGTON,  Subeo- 
GATE. — May,  1887. 

WoRDEN  V.  Van  Gibson. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per  propounded  as  the  will  of  Ellen  Van  Gibson, 
deceased. 

The  paper  proponnded  as  decedent's  will,  and  which  purported  to  have 
been  executed  by  making  a  cross-mark,  was  accompanied  by  a  full 
attestation  clause,  and  was  witnessed  by  the  draftsman,  since  deceased, 
and  another  whose  memory,  as  to  the  circumstances  attending  the 
publication,  was  a  blank.  No  other  evidence  being  adduced  to  show 
the  making  of  the  mark  by  decedent, — 

Heldy  that  probate  must  be  refused,  for  lack  of  proof. 

It  deems,  that  proof  of  the  making  of  such  mark  by  decedent  would  have 
been  *'  proof  of  the  handwriting  of  the  testator,"  within  the  meaning 
of  Code  Civ.  Pro.,  §  2620. 

Hatter  of  Reynolds,  4  Dem.,  68— followed. 

Matter  of  Walsh,  1  Tucker j  182— criticized. 

Petition  for  the  probate  of  will.  The  facts  are 
fully  stated  in  the  opinion. 

p.  B.  Hallet, /or  proponents. 
John  Desmonp, /or  contestants. 

The  Surrogate. — ^This  is  a  proceeding  for  the  pro- 
bate of  an  instrument  purporting  to  be  the  last  will 
and  testameftt  of  the  above-named  decedent,  pro- 
pounded by  Gilbert  Van  Gieson  and  Ellen  Jane  Van 
Gieson,  who  are  named  as  executors  in  the  said  instru- 
ment.    The  probate  is  opposed  by  Martha  Worden  and 
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Mary  Vaneice,  daughters  of  the  decedent,  on  the 
ground  that  said  alleged  will  was  not  executed  accord- 
ing to  law. 

The  alleged  will  is  dated  May  5th,  1875,  and  appears 
to  be  signed  at  the  end  by  the  decedent  by  mark,  in 
this  wise : 

her 

Witness  to  mark,  Ellen  +  Van  Gieson. 

V.  M.  Smith.  mark 

There  follows  a  full  attestation  clause,  reciting  the 
observance  of  all  the  statutory  forms  in  the  execution 
of  the  instrument,  and  this  clause  is  subscribed  by 
Leman  S.  Wolcott  and  Vincent  M.  Smith  as  attesting 
witnesses. 

Mr.  Smith  was  an  attorney  of  good  reputation  and 
long  experience,  and  the  written  portion  of  the  will  is 
in  his  handwriting.  He  superintended  the  execution  of 
this  instrument,  and  it  is  probable  that  his  testimony, 
if  he  were  alive,  would  fully  establish  the  due  and 
formal  execution  of  this  will  in  every  particular.  Mr. 
Smith,  however,  died  before  Mrs.  Van  Gieson,  and  the 
only  person  now  living,  who  can  give  any  testimony 
on  the  subject  of  the  execution  of  this  instrument,  is 
the  other  subscribing  witness,  Leman  S.  Wolcott.  The 
transaction  took  place  twelve  years  ago,  Mr.  Wolcott 
is  now  sixty-seven  years  of  age,  and  is  one  of  those 
unfortunate  persons  afflicted,  either  with  a  seriously 
defective  memory,  or  a  strong  inclination  to  appear  of 
that  condition ;  and  it  is  difficult  to  tell  from  his  testi- 
mony what  did  occur  at  the  time  of  the  execution  of 
the  alleged  will.  There  is  a  strong  presumption  that 
this  instrument  was  properly  executed,  arising  from 
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the  fact  that  a  lawyer  thoroughly  familiar  with  the 
statutory  requirements  superintended  the  proceedings, 
and  from  the  further  fact  that  there  is  a  full  attestation 
clause  signed  by  the  attesting  witnesses,  which  clause 
was  probably  read  aloud  by  Mr.  Smith  in  the  hearing 
of  Mrs.  Van  Gieson  and  Mr.  Walcott,  just  before  it  was 
signed  by  the  two  men  as  attesting  witnesses  (Peck  v. 
Gary,  27  N.  F.,  9 ;  Matter  of  Cottrell,  95  N.  Y.,  339 ; 
Brown  v.  Clark,  77  N.  Y.,  369 ;  Radley  v.  Kuhn,  28 
Hun,  577). 

Notwithstanding  this  presumption  in  favor  of  the 
alleged  will,  there  seems  to  be  an  insuperable  statutory 
difficulty  in  the  way  of  its  probate,  aside  from  the  un- 
certainty as  to  the  facts.  Section  2618  of  the  Code  of 
Civil  Procedure,  requires  the  examination  of  at  least 
two  of  the  subscribing  witnesses  before  the  admission 
of  a  written  will  to  probate,  if  so  many  are  within  the 
State  and  competent  to  testify.  When  death,  absence 
from  the  State,  lunacy,  or  other  incompetency,  has 
been  shown,  §  2620  then  permits  the  will  to  be  estab- 
lished upon  proof  of  the  handwriting  of  the  testator, 
and  of  the  subscribing  witnesses,  and  also  of  such 
other  circumstances  as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action. 

Under  the  provisions  of  the  last  mentioned  section, 
there  would  usually  be  little  difficulty  in  establishing 
the  due  execution  of  a  will  which  had  been  signed  by 
the  testator  in  his  own  handwriting,  and  attested  by 
the  subscribing  witnesses,  in  like  manner.  In  case  of 
the  death  or  forgetfulness  of  the  witnesses,  persons 
could  readily  be  found,  familiar  with  the  signature  of 
the  testator  and  the  attesting  witnesses,  and  by  whom 
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such  signature  can  be  proved ;  or  resort  could  be  had 
to  comparison  of  the  handwriting  with  other  specimens 
known  to  be  genuine.  When,  however,  the  testator 
has  signed  by  mark  and  one  or  more  of  the  subscrib- 
ing witnesses  are  dead,  or  have  forgotten  the  occur- 
rence, serious  difficulty  arises,  on  attempting  to  probat-e 
the  alleged  will,  from  the  fact  that  a  mark  has  no  dis- 
tinctive character  and  does  not  permit  of  identifica- 
tion. 

If  other  persons  than  the  subscribing  witnesses  were 
present  at  the  execution  of  the  instrument,  and  actu- 
ally saw  the  decedent  make  his  mark,  and  can  re- 
member and  testify  to  the  fact  upon  the  trial,  the  will 
may  still  be  saved ;  but,  under  the  circumstances  of 
the  present  case,  I  do  not  see  but  that  I  am  compelled, 
by  the  statutes  above  referred  to,  to  deny  probate  to 
this  instrument.  Similar  decisions  have  been  made  by 
other  Surrogates  (Matter  of  Reynolds,  4  Dem.y  68; 
Matter  of  Walsh,  1  Tuck,,  132).  While  the  latter 
case  was  correctly  decided  on  the  proofs  before  the 
learned  Surrogate,  and  is  very  like  the  present  one, 
yet  I  do  not  approve  of  the  doctrine  of  the  opinion 
that  "  a  will  subscribed  by  a  mark  ....  cannot  be 
proven  at  all,  if  one  of  the  witnesses  cannot  be  pro- 
duced." I  have  stated  above  that,  in  my  opinion,  pro- 
bate may  be  had  if  other  persons,  who  were  present, 
can  testify  to  seeing  the  mark  made,  and  the  other  cir- 
cumstances attending  the  execution  can  be  established. 
In  this  position  I  am  confirmed  by  the  decision  in  Mat- 
ter of  Simpson  (2  Redf.,  29). 

While  therefore,  the  due  execution  of  this  instru- 
ment is  probable,  I  am  constrained  by  lack  of  legal 
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proof  to  deny  its  probate.     Decree  may  be  entered  on 
two  days'  notice. 


Monroe  Couimr.— Hon.  J.  A.  ADLINGTON,  Surro- 
gate.— January,  1888. 

Laney  v.  Lanby. 

In  (he  matter  of  the  estate  of  James  Laney,  de- 
ceased. 

A  provision  in  a  partnership  agreement,  that  the  death  of  a  memher  shall 
not  woriL  a  dissolution,  but  that  the  business  shall  continue  and  be 
conducted  by  the  survivors  until  a  day  specified,  is  invalid  and  abor- 
tive,— it  being  beyond  the  competency  of  the  parties  thus  to  modify  or 
abrogate  the  law  of  wills  and  intestate  distribution. 

Motion  to  confirm  referee's  report,  on  judicial  set- 
tlement of  account  of  Enos  G.  I^iney,  administrator 
of  decedent's  estate.  Decedent,  the  accounting  party 
and  one  Barker,  in  February,  1883,  executed  an 
agreement  of  partnership  providing  that  the  same 
should  continue  for  seven  years,  and  not  be  dissolved 
by  the  death  of  any  partner,  but  be  carried  on  by  the 
survivors,  and  the  sum  of  $2,000,  be  annually  deducted 
from  the  deceased  partner's  share  of  the  profits. 

The  administrator,  on  filing  his  account,  assumed 
the  validity  of  the  agreement,  according  to  which  the 
partnership  would  continue  until  1890,  and  that  he 
was  entitled  to  retain  the  decedent's  money  in  the 
business,  and  account  for  the  net  income  only,  after 
Vol.  VI.— 16 
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deducting  $2,000  per  annum.  To  this  the  widow  and 
children  objected,  contending  that  the  death  termina- 
ted the  partnership,  and  that,  eighteen  months  having 
expired  since  the  death,  the  principal  and  income 
should  be  distributed. 

H.  L.  Babkeb,  and  Thbo.  Bacon,  for  administrator. 
J.  &  Q.  Van  VooBras,  for  toidovo. 
F.  H.  GoFF,  special  guardian. 

The  Surrogate. — The  principal  question  in  this 
proceeding  is  whether  or  not  the  care,  custody,  man- 
agement and  control  of  an  intestate's  property  can  be 
given  for  a  number  of  years  after  his  death  to  such 
decedent's  surviving  partners,  by  a  clause  in  the  co- 
partnership agreement  providing  that  the  death  of  a 
member  of  the  firm  shall  not  work  its  dissolution,  but 
that  the  partnership  business  shall  nevertheless  con- 
tinue and  be  conducted  by  the  survivors  until  a  day 
specified  in  said  agreement.  The  time  during  which, 
under  this  present  agreement,  the  intestate's  personal 
representatives  will  be  excluded  from  all  power  over 
his  personalty  is  about  three  years. 

I  am  inclined  to  answer  the  above  question  in  the 
negative.  If  a  man  wishes  to  direct  the  control  and 
management  of  his  estate  after  death,  he  can  do  so, 
within  certain  prescribed  limits  by  making  his  will, 
according  to  law.  If  he  dies  intestate,  he  is  held  to 
prefer  to  have  his  estate  managed  and  settled  accord- 
ing to  the  statutes  governing  the  distribution  of  intes- 
tates' estates. 
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On  this  subject,  Chukch,  Ch.  J.,  says,  in  Ross  v. 
Hardin  (79  N.  F.,  91):  "It  is  very  clear,  I  think, 
that  a  person  cannot  by  contract  supersede,  or  con- 
travene, the  laws  in  respect  to  the  management  and 
devolution  of  property  in  case  of  intestacy.  The 
statute  has  provided  a  mode  of  doing  this  by  will,  but 
the  requirements  of  the  statute  must  be  complied 
with."  In  Nat.  Bank  of  Newburgh  v.  Bigler  (83  iV. 
jr.,  57),  the  Court  of  Appeals,  while  declining  to  de- 
cide as  to  the  scope  or  validity  of  such  a  provision, 
says :  "  The  contract  was  certainly  intended,  in  some 
degree,  to  supplant  and  modify  the  legal  rules  which 
restrain  the  action  of  the  survivor."  See,  also. 
Oilman  v.  McArdle  (65  How.  Fr.,  337).  Some  of  the 
text  book  writers  assert  that  such  an  agreement  is 
valid,  but,  so  far  as  I  have  been  able  to  discover,  they 
are  not  supported  by  the  decision  of  any  court  on  a 
case  in  point. 

Furthermore,  the  effect  of  this  agreement,  if  valid, 
is  to  suspend  the  absolute  ownership  of  the  larger 
part  of  the  decedent's  personal  property  for  a  definite 
period  of  time,  in  a  way  which  would  be  void  if 
attempted  to  be  done  by  will  (Stewart  v.  Hamilton,  37 
EuTiy  19,  21 ;  Moore  v.  Moore,  47  Barb.^  257,  260). 
If  such  an  agreement  is  valid  for  three  years  after 
death,  it  must  be  equally  so  for  one  hundred  years, 
and  thus  by  partnership  agreements,  appearing  valid 
on  their  face,  the  whole  law  relating  to  wills  and  trusts 
could  be  circumvented  and  rendered  practically  of  no 
effect. 

While  I  do  not  agree  with  the  referee,  as  to  some 
of  his  conclusions  in  the  proceeding,  I  think  the  re- 
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suit  at  which  he  arrives  is  fair  and  just,  and  therefore 
confirm  his  report. 


MoNBOB  County,— Hon.  J.  A.  ADLINGTON,  Sureo- 

GATE. — ^April,  1888. 

Ramsdell  v.  Viele. 

In  the  matter  of  the  application  for  probate  of  a  paper 
propounded  as  the  will  of  Louisa  M.  Ramsdell, 
deceased. 

Under  Code  Civ.  Pro.,  §  2623,  providing  that  a  will  mnst  be  admitted  to 
probate,  on  application,  'Mf  it  appears  to  the  Surrogate"  that  the 
same  was  duly  executed,  and  '*  that  the  testator,  at  the  time  of  exe- 
cuting it,  was  in  all  respects  competent  to  make  a  will," a 

proponent  must  show  affirmatively,  before  resting  his  case,  that  the 
testator  was  of  sound  mind. 

The  proponents,  on  applying  for  probate  of  a  will,  called  but  one  witness, 
a  stranger  to  decedent,  who  was  the  only  survivor  of  the  subscribing 
witnesses,  and  who,  after  testifying  to  the  formalities  of  execution,  and 
that  decedent  understood  the  provisions  of  the  instrument,  stated  that 
she  was  of  unsound  mind  at  the  time;  and  then  restjed.  Thereupon 
contestants  moved  to  dismiss  the  proceedings,  for  failure  to  prove 
mental  competency. — 

Heldy  that  the  motion  must  prevail. 

Decedent  died  at  Rochester,  N.  T.,  on  January 
17th,  1888,  leaving  two  adult  children  surviving  her, 
both  of  whom  were  insane.  Her  alleged  will  dated 
July  16th,  1883,  presented  for  probate  by  Piatt  B. 
Viele  and  another,  executors  therein  named,  directed 
nearly  the  whole  of  her  estate,  amounting  to  over 
$100,000,  to  be  expended  in  the  erection  of  a  tomb 
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for  herself  and  family.  The  application  was  contested 
by  the  committees  of  the  insane  children,  on  the 
ground  of  unsoundness  of  mind  on  the  part  of  dece- 
dent. The  sole  surviving  witness  to  the  will  was  Mr. 
Camp,  and  he  was  the  only  person  examined  on  the 
trial.  He  testified  to  the  conversation  and  circum- 
stances attending  the  drawing  and  execution  of  the 
will,  and  that  it  was  executed  according  to  law.  He 
also  stated  that  the  decedent  understood  the  contents 
and  provisions  of  the  paper,  but  that  her  mind  was 
unsound  at  the  time  she  executed  it. 

The  proponents  rested  on  this  testimony.  The 
contestants  then  moved  to  dismiss  the  proceedings 
for  failure  to  prove  mental  competency. 

John  M.  Davy,  for  proponents, 
John  Vak  VooBHi8,/or  contestants. 

The  Surrogate. — ^This  is  a  motion  to  dismiss  the 
proceedings  of  the  proponents,  for  failure  to  prove 
the  mental  competency  of  the  alleged  testatrix.  The 
motion  was  first  made  at  the  close  of  proponents'  case, 
and  was  denied  off-hand,  without  examination  of  the 
testimony  given  on  the  hearing,  and  with  the  expectar 
tion  that  the  production  of  witnesses  on  both  sides 
would  follow;  but  the  fact  that  counsel  appeared 
between  the  time  of  the  informal  argument  and  the 
day  fixed  for  taking  testimony,  and  requested  that 
further  arguments  be  heard  and  that  briefs  might  be 
submitted,  leads  me  to  infer  that  the  parties  wish  the 
whole  matter  disposed  of  by  the  decision  of  tiiis 
motion. 
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The  motion  rests  chiefly  upon  technical  grounds, 
and  relates  to  forms  of  procedure  rather  than  to  the 
real  merits  of  the  issue  formed  by  the  pleadings 
herein,  which  issue  is  the  sanity  of  the  decedent.  No 
witness,  from  the  city  in  which  Mrs.  Ramsdeli  had  so 
long  lived,  and  in  which  she  had  successfully  trans- 
acted the  business  of  her  large  estate,  has  been  called 
to  give  evidence  as  to  the  competency,  or  incom- 
petency, of  the  deceased  to  make  a  will.  The  parties 
to  this  contest  have  preferred  to  subordinate  the 
principal  question  to  a  controversy  over  the  order  of 
proofs  and  methods  of  procedure ;  and  the  only  per- 
son examined  in  the  proceeding  is  the  survivor  of  two 
attesting  witnesses,  who,  at  the  time  of  the  execution 
of  the  will,  was  a  stranger  to  the  decedent,  and 
entirely  unacquainted  with  her  habits,  character,  feel- 
ings and  capabilities.  It  is  needless  to  say  that  such 
testimony  does  not  furnish  a  satisfactory  basis  for  a 
fair  and  an  intelligent  judgment  on  the  main  question 
in  issue,  and  that,  in  deciding  this  motion,  I  do  not 
pass  upon  that  question,  except  as  it  is  incidentally 
involved  in  the  technical  issue  raised  by  this  motion. 

The  proponents'  position  on  the  motion  is,  that  they 
are  only  required,  in  the  first  instance,  to  prove  the 
formal  execution  of  the  will,  and  that,  such  proof  being 
made,  a  legal  presumption  of  the  sanity  of  the  testa- 
tor then  arises,  on  which  proponents,  may  safely  rest 
until  the  contestants  have  given  evidence  tending 
to  show  the  insanity  of  such  testator ;  to  which  evi- 
dence the  proponents  may  then  oppose  such  evidence 
as  they  may  have,  in  support  of  decedent's  soundness 
of  mind.     The  contestants  insist  that  this  position  is 
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incorrect,  and  that  the  proponents,  before  resting,  must 
prove,  prima  facie^  not  only  the  formal  execution  of 
the  will,  but  also  the  decedent's  soundness  of  mind, 
and  freedom  from  restraint ;  and  that  the  necessity  for 
furnishing  such  proof  is  the  stronger  in  the  present 
case  from  the  fact,  that  the  only  witness  sworn  testi- 
fies that,  in  his  opinion,  the  decedent  was  of  unsound 
mind  at  the  time  of  executing  the  alleged  will. 

This  precise  point  has  seldom  been  discussed  in  the 
reported  decisions  of  this  State.  The  usual  practice 
in  will  contests,  involving  the  sanity  of  the  testator, 
in  our  Surrogates'  courts,  is  for  the  proponent  to  prove 
the  formal  execution  of  the  will,  and  to  show  prima 
facie  J  by  the  attesting  witnesses,  the  decedent's  age, 
mental  competency,  and  freedom  from  restraint.  The 
contestiint  then  offers  his  evidence  in  support  of  his 
allegations  of  unsoundness  of  mind,  and  the  propo- 
nent closes  with  testimony  in  reply,  and  in  support 
of  the  allegations  which  he  is  bound  to  maintain.  On 
the  whole  issue,  made  as  just  stated,  the.  courts  of 
this  State  have  frequently  declared  that  the  burden  of 
proving  a  decedent's  unsoundness  of  mind  is  on  him 
who  asserts  the  existence  of  that  unnatural  condition. 
This  doctrine  is  formulated  in  Delafield  v.  Parish  (25 
N.  jT.,  97),  and  has  been  often  reiterated  by  all  of  our 
courts. 

It  must  be  observed,  however,  that  this  \&  a  very 
different  question  from  the  one  here  presented ;  for  the 
contestants  have  as  yet  offered  no  testimony,  and 
maintain  that  the  proponents  must  fail  for  the  lack  of 
proof  of  a  material  fact.  This  distinction  is  clearly 
drawn,  in  the  opinion  of  the  General  Term  of  the  Third 
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Department,  in  Harper  v.  Harper  (1  T.  &  (7.,  355),  in 
which  the  court  says :  "  It  is  the  established  law  of  this 
State  that  the  legal  presumption,  to  begin  with,  is  that 
every  man  is  compos  mentis^  and  the  burden  of  proof 
that  he  is  non  compos  meritis,  rests  on  the  party  who 
alleges  that  unnatural  condition  of  mind  existing  in  the 
testator.  But  it  is  also  the  rule  that,  in  the  first  instance^ 
the  party  propounding  the  will  must  prove  the  mental 
capacity  of  the  testator.^'  In  Delafield  v.  Parish  (25 
N,  Y.y  34),  Judge  Davies  also  says :  "  The  party  pro- 
pounding the  will  is  bound  to  prove  to  the  satisfaction 
of  the  court  that  the  paper  in  question  does  declare 
the  will  of  the  deceased,  and  that  the  supposed  testa- 
tor was,  at  the  time  of  making  and  publishing  the  docu- 
ment, propounded  as  his  will,  of  sound  and  disposing 
mind  and  memory."  In  Eangsley  v.  Blanchard  (66 
Barh.^  317,  322),  a  case  in  which  only  the  subscribing 
witnesses  to  the  will  were  sworn,  and  where  neither  of 
them  stated  whether  or  not  the  testatrix  was  of  sound 
mind,  after  some  discussion  of  the  testimony  as  to  the 
execution  of  the  will,  and  a  quotation  of  the  provisions 
of  the  Revised  Statutes  regulating  the  probate  of  wills, 
the  General  Term  say :  "  The  question  then  is,  whether 
the  testatrix  is  shown  to  have  been  a  person  of  sound 
mind,  within  the  meaning  of  these  terms,  when  ap- 
plied to  testamentary  dispositions  of  property.  This 
,fact  must  he  proved;  and  the  burden  of  its  proof 
rests  on  the  party  propounding  the  will"  If  the  leg- 
islature had  intended  (by  the  provisions  of  the  stat- 
utes above  mentioned),  that  the  Surrogate  might  be 
satisfied  with  presumptive  proof,  it  would  never  have 
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been  gxiilty  of  the  folly  of  requiring  a  fact  to  be 
proved  which  the  law  presumed  to  exist/' 

Again,  in  Miller  v.  White  (5  Redf.^  321),  it  is  said : 
"  The  burden  of  proving  unsoundness  of  mind  is  on 
the  contestant,  but  it  is  expected  of  the  party  offering 
a  will  for  probate  that  he  will  examine  the  subscrib- 
ing witnesses  as  to  the  condition  of  the  testator's 
mind."  In  the  Matter  of  Cottrell  (95  N.  F.,  336), 
the  Court  of  Appeals  say :  "  The  proponent  has  the 
affirmative  of  the  issue,  and  if  he  fails  to  convince  the 
trial  court,  by  satisfactory  evidence,  that  each  and 
every  condition  required  to  make  a  good  execution  of 
a  will  has  been  complied  with,  he  will  necessarily  fail 
in  establishing  such  will."  In  the  only  recent  work 
on  Surrogate's  Practice  in  this  State  (Redf .  Surr.  Prac, 
3d  ed.,  216),  the  matter  is  put  as  follows:  "On  the 
question  of  probate,  the  orderly  and  proper  course  for 
the  introduction  of  evidence  is,  first,  to  prove  the 
requisite  formalities  attending  the  execution,  publica- 
tion and  attestation  of  the  will,  and  then  show  that 
the  testator  was,  at  the  time,  of  the  proper  age  and 
mental  soundness,  and  was  not  unduly  influenced  in 
the  testamentary  act."  The  necessity  for  observing 
this  order  of  proof  is  now  emphasized  by  the  pro- 
visions of  the  Code  of  Civil  Procedure,  §§  2622,  2623. 
As  to  the  former.  Surrogate  Rollins  says,  in  Cooper 
V.  Benedict  (3  2)em.,  136),  that  it  has  lent  a  new 
sanction  to  the  doctrine,  enunciated  in  Delafield  v. 
Parish  {8upra)y  that  the  proponent  of  a  will  must 
prove  to  the  satisfaction  of  the  court  that  the  supposed 
testator,  at  the  time  of  the  execution  of  the  alleged 
will,  was  of  sound  and  disposing  mind  and  memory. 


Digitized  by  VjOOQ IC 


1 


250    CASES  IN  THE  SURROGATES'  COURTS. 

RAMSDELL  V.   VIELE. 

Section  2623,  and  the  subject  here  under  consideration, 
are  discussed  in  Matter  of  Freeman  (46  Hurij  467, 
468),  from  which  I  quote :  "  It  is  claimed  by  the  re- 
spondents, who  were  the  proponents,  that,  the  formal 
execution  of  the  will  having  been  established,  it  was 
unnecessary  for  the  proponents  to  give  any  evidence 
of  mental  capacity  of  the  testatrix  to  make  a  will; 
that  the  contestants  had  the  burden  of  proof  of  show- 
ing incapacity,  and,  as  they  gave  no  evidence  at  all, 
the  Surrogate  might  and  should  presume  the  existence 
of  mental  capacity,  and  admit  the  will  to  probate.  I 
think  this  will  not  answer.  The  Code  of  Civil  Pro- 
cedure provides  (§  2623) :  *  If  it  appears  to  the  Surro- 
gate that  the  will  was  duly  executed,  and  that  the 
testator,  at  the  time  of  executing  it,  was  in  all  respects 
competent  to  make  a  will,  and  not  under  restraint  it 
must  be  admitted  to  probate. '  " 

######## 

The  same  principle  has  been  laid  down  in  numerous 
cases,  decided  by  the  courts  of  last  resort,  in  many 
other  leading  States  of  the  Union  (Brooks  v.  Barrett, 
7  Pick.j  94,  98 ;  Crowninshield  v.  Crowninshield,  2 
Gray,  524,  532 ;  Gerrish  v.  Nason,  22  Me.j  438,  441 ; 
Perkins  v.  Perkins,  39  iV:  JJ.,  168 ;  Taff  v.  Hosmer,  14 
Mich.,  309 ;  Aikin  v.  Weckerly,  19  Mick.,  482,  502, 
503;  Comstock  v.  Hadlyme,  8  Conn.,  261;  Renn  v. 
Samos,  33  Texas,  760 ;  Williams  v.  Robinson,  42  Vt., 
658), 

I  conclude,  therefore,  that  the  law  is  that  the  pro- 
ponents, in  addition  to  proof  of  the  due  execution  of 
the  will,  must  show  affirmatively,  before  resting  their 
case,  that  the  testator  was  of  sound  mind  and  free 
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from  undue  influence,  at  the  time  of  the  alleged  tes- 
tamentary transaction.  The  necessary  prima  fade 
proof  may  be,  and  usually  is,  furnished  by  the  attest- 
ing i¥itnesses  to  the  will;  but,  if  they  express  no 
opinion,  or  an  unfavorable  one,  the  fact  of  insanity 
may  still  be  presumptively  established  by  the  testimony 
of  the  subscribing  witnesses,  or  of  other  persons,  to 
facts  and  circumstances  from  which  capacity  may  be 
fairly  and  legitimately  inferred  (Kingsley  v.  Blanchard, 
66  Barh.,  322,  323). 

In  the  present  proceeding,  after  a  careful  examina- 
tion of  the  testimony  given  by  the  single  witness 
examined,  I  cannot  say  that  I  am  satisfied  as  to  the 
competency  of  the  decedent  at  the  time  of  the  alleged 
testamentary  act.  It  is  true  that  the  witness  says  that 
Mrs.  Kamsdell  conversed  intelligently,  and  understood 
the  contents  of  the  instrument,  and  the  nature  of  the 
transaction,  but  he  says  further  that  he  did  not  think 
her  mind  was  sound.  He  says :  "  Her  natural  affec- 
tions seemed  to  be  perverted.  Instead  of  having  that 
feeling  of  kindness  and  consideration  for  her  children 
that  a  mother  would  naturally  have,  she  seemed  indif- 
ferent to  them  and  to  dislike  them.  Her  natural 
affections  were  blunted.  She  seemed  to  have  no  con- 
ception of  the  fact  that  she  was  owing  certain  duties 
to  those  children,  or  that  they  were  objects  of  her 
bounty.  That  conclusion  I  arrived  at,  after  talking 
with  Mrs.  Ramsdell  for  an  hour.  Our  conversation 
left  the  impression  on  my  mind  that  her  mind  was  not 
right.  She  didn't  seem  to  comprehend  the  proper 
objects  of  her  bounty.  A  portion  of  her  conversation 
impressed  me  as  rational  and  a  portion  as  irrational." 
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In  view  of  all  this  testimony  standing  without  con- 
tradiction, or  attempted  extenuation,  I  must  allow 
the  contestants'  motion  to  prevail.  No  question  was 
raised  as  to  whether  or  not  the  proponents'  proofs,  of 
the  formal  execution  of  the  alleged  will,  comply  with 
the  requirements  of  §  2619  of  the  Code  of  Civil  Pro- 
cedure, and  I,  therefore,  do  not  discuss  that  subject. 


MoNEOB  County.— Hon.  J.  A.  ADLINGTON,  Subbo- 
GATE. — April,  1888. 

McCbeedy  v.  Gaebutt. 

In  the  matter  of  the  estate  of  Robebt  Gbattox  de- 
ceased. 

Declarations  of  kinship,  sought  to  be  introduced  in  evidence,  as  a  basis  of 
a  demand  for  the  grant  of  letters  of  administration  of  a  decedent's 
estate,  to  the  alleged  relative,  roust  come  within  the  rules,  which 
require  the  declarant  to  have  been  a  relative,  since  deceased,  who 
knew  or  professed  to  know  the  facts  stated  from  connection  or  acquain- 
tance with  the  family,  and  whose  relationship  appears  from  evidence 
aliunde. 

Though  evidence  of  reputation  is  competent,  the  testimony,  in  this  regard,  of 
witnesses  not  acquainted  with  the  facts,  and  whose  information  is  not 
derived  from  those  connected  or  acquainted  with  the  family,  is  hearsay 
and  incompetent 

Application  for  revocation  of  letters  of  adminis- 
tration of  decedent's  estate.  The  facts  appear  in  the 
opinion. 

John  M.  Dunning,  for  petitioner. 
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Sbldbn  S.  Bbown,  for  administrator. 

The  Surrogate. — ^Robert  Gratton  died  on  or  about 
March  25th,  1888,  in  Wheatland,  in  this  county,  where 
he  had  lived  for  many  years.  He  left  no  wife  or 
descendants.  On  March  27th,  1888,  letters  of  admin- 
istration  were  duly  issued  out  of  this  court  to  Philip 
Garbutt,  a  creditor,  on  a  petition  showing  the  neces- 
sary jurisdictional  facts,  and  alleging,  among  other 
things,  that  said  Gratton' s  only  next  of  kin  were 
sisters  and  a  brother  living  in  Ireland. 

A  few  days  later,  Margaret  McCreedy  filed  a  peti- 
tion alleging  that  she  and  her  brother,  Thomas  Smart, 
were  second  cousins  of  said  Gratton,  and  his  only  next 
of  kin  in  the  United  States.  She  asked  for  the  issue 
of  letters  of  administration  to  herself,  and  the  revocar 
tion  of  those  previously  issued  to  Mr.  Garbutt.  Cita- 
tion was  issued  against  the  latter  only.  A  renunciation 
by  Thomas  Smart  was  filed,  and  an  answer  by  Mr. 
Garbutt  putting  in  issue  the  relationship  of  Mrs. 
McCreedy  to  Gratton.  Considerable  testimony  was 
given,  on  behalf  of  the  petitioner,  for  the  apparent 
purpose  of  establishing  a  distant  kinship  between  Mrs. 
McCreedy  and  the  deceased  Gratton.  The  witnesses 
had  no  personal  knowledge  of  the  matter  in  contro- 
versy, and  their  testimony  is  only  competent  and 
material  so  far  as  it  conforms  to  the  rules  of  evidence 
which  admit  hearsay  to  establish  relationship.  These 
rules  are  clearly  stated  by  numerous  authorities. 

To  render  evidence  of  this  character  competent,  it 
must  appear  that  the  declarant  or  source  of  the  wit- 
ness' information  was  a  deceased  member  of  the 
family,  that  is  to  say  legally  related  by  blood  or 
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marriage  to  the  family  whose  history  the  fact  con- 
cerns. Therefore,  the  witness  must  name  the  source 
of  information,  and  show  aflirmatively,  that  it  was  a 
relative,  or  connection,  who  is  since  deceased.  And 
the  declarant's  relationship must  be  estab- 
lished by  other  evidence  than  the  declarations  them- 
selves (1  Taylor  on  Ev.,  ch.  9,  §§  635,  640,  641 ;  Abb, 
Trial  Ev.,  91,  92). 

Kinship  may  also  be  proved  by  general  reputation 
in  the  family,  upon  the  testimony  of  a  witness  whose 
knowledge  of  that  repute,  and  of  the  conduct  of 
members  towards  each  other  is  that  which  usually 
exists  among  intimate  acquaintances. 

But  the  testimony  of  witnesses  who  are  not  con- 
nected with  the  family,  know  nothing  personally  of 
the  facts and  have  not  derived  their  inform- 
ation from  such  persons  as  had  any  connection,  or 
particular  acquaintance  with  the  family,  but  can  only 
state  loose  hearsay  from  unknown  sources,  is  not 
sufficient  (Abb.  Trial  Ev.,  94).  Unless  it  appears  that 
the  declarant  is  dead,  and  that  he  knew  or  professed 
to  know,  the  facts  he  stated  from  some  connection  or 
acquaintance  of  the  family,  the  declarations  are  en- 
titled to  no  weight  (Jackson  v.  Browner,  18  Johns.j 
39 ;  1  Greenleaf  on  Ev.,  §  103). 

Within  the  principles  above  referred  to,  the  evi- 
dence in  this  case  wholly  fails  to  establish  any  relar 
tionship  between  the  petitioner  and  the  decedent.  It 
is  true,  the  witnesses  say  there  was  some  relationship. 
But  the  bald  assertion  of  relationship  does  not  prove 
its  existence.  It  must  be  proved  to  exist  by  legiti- 
mate evidence  (Armstrong  v.  McDonald,  10  JBarft., 
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300).  The  petitioner's  own  testimony  is  confused, 
contradictory  and  unsatisfactory.  She  gives  a  num- 
ber of  different  statements  of  the  degree  of  kinship 
which  she  claims  to  exist.  It  is  plainly  evident  that, 
during  Gratton's  life  she  never  asserted  any  blood 
relationship,  and  that  he  never  admitted  any.  After 
his  death,  she  told  Mr.  Bennett  that  Gratton  had  no 
relatives  in  this  country.  Her  brother,  Thomas  Smart, 
appears  to  be  an  old,  and  feeble-minded  man,  and  his 
testimony  is  of  little  weight. 

I  think,  therefore,  that  this  application  must  be 
denied. 


Cattaeaugus  County.— Hon.  ALFRED  SPRING, 
SuBBOGATE. — December,  1887. 

Hitchcock  v.  Wiltsib.* 

In  the  matter  of  the  estate  of  James  Wiltsie,  de- 
ceased. 

In  a  special  proceeding  instituted  by  a  legatee  under  Code  Civ.  Pro., 
§  2717,  to  procure  payment  of  her  legacy,  the  executors  having  filed 
an  account  wherein  the  widow  of  decedent,  executrix,  made  a  personal 
claim  against  the  estate — it  appeared  that  testator  and  his  wife,  the 
claimant,  had  for  years  resided  together  in  the  village  of  A.,  where 
the  former  had  carried  on  the  business  of  note  brocage  and  money 
lending,  including  the  buying  and  selling  of  mortgages  and  other 
securities.  The  claim  in  question  was  for  $1,000  which  the  widow 
contended  represented  money  belonging  to  her,  which  decedent  had 
Invested  in  a  mortgage  given  to  himself  as  mortagee.    It  appeared 

*  Affirmed  at  General  Term. 
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that  decedent  had  admitted  the  absorption  of  funds  belonging  to  claim- 
ant in  bis  own  business,  and  had  expressed  a  desire  to  protect  the  rights 
of  his  wife,  in  respect  to  moneys  belonging  to  her  and  handled  by  him; 
that  no  demand  had  ever  been  made  upon  him  for  a  settlement;  and  that 
within  six  years  he  had  assigned  to  the  claimant  a  bond  and  mortgage 
to  apply  upon  his  obligations  to  her  for  moneys  received  by  him  as  her 
agent. — Ueld, 

1.  That,  although  the  mere  fact  of  pa3rment  to  decedent  of  moneys  of 

claimant  was  not  conclusive  in  favor  of  her  demand  against  the  estate, 
the  corroborative  evidence  was  ample  to  support  her  claim,  and  that 
the  same  had  not  been  satisfied. 

2.  That  tlie  defence  of  the  statute  of  limitations  was  negatived  by  the  cir^ 

cumstance  that  no  demand  had  been  made  upon  decedent,  and  that 
payment  or  delivery  had  been  made  upon  account. 

Amy  Hitchcock,  a  legatee  under  decedent's  will, 
having  filed  a  petition,  under  Code  Civ.  Pro.,  §  2717, 
for  the  payment  of  her  legacy,  a  citation  was  issued, 
at  the  return  whereof  all  parties  interested  appeared 
and  the  executors  filed  their  account.  The  widow, 
who  was  also  executrix,  presented  a  personal  claim 
against  the  estate  of  her  husband  and  testator,  the 
facts  relating  to  which  are  sufficiently  set  forth  in  the 
opinion. 

Cabt  <^  RuMSET,  for  Maltina  Wiltaie. 
CoKBiN  &  Jewell,  for  Amy  Hitchcock. 

The  Surrogate. — The  claimant,  who  was  Malvina 
Huntley  by  name,  married  the  testator  in  1860.  About 
a  month  prior  to  the  marriage,  testator  conveyed  to 
her  a  farm  situate  in  the  town  of  Allegany,  in  this 
county ;  on  April  1st,  1867,  claimant  sold  this  farm  to 
one  Leonard  Sprague  for  |4,400,  of  which  1,000  were 
paid  in  cash  to  her  husband,  James  Wiltsie,  and  $3,400 
were  secured  by  a  purchase-money  mortgage,  payable 
to  Mrs.  Wiltsie. 
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This  sum  of  $1,000  was  invested  by  Mr.  Wiltsie  in 
a  real  estate  mortgage  against  Nathan  A.  Dye,  bearing 
date  April  4th,  1867,  and  payable  to  Wiltsie  himself, 
as  mortagee.  At  the  time  this  was  made,  Mr.  Wiltsie 
stated  that  it  was  in  pursuance  of  an  arrangement 
\nih  his  wife,  whereby  he  was  to  handle  her  money,  and 
as  he  was  engaged  in  the  business  of  buying  commercial 
paper  and  other  securities,  purchasing  them  at  a  dis- 
count, he  was  to  have  whatever  he  made  in  the  way  of 
a  bonus,  and  was  to  assign  to  her  mortgages  whenever 
she  demanded  it,  in  payment  of  the  moneys  so  re- 
ceived belonging  to  her.  Payments  were  made  upon 
the  Sprague  mortgage  from  time  to  time,  but  they 
were  invariably  paid  to  Mr.  Wiltsie,  and  by  him  in- 
vested for  his  benefit,  and  evidently  under  the  ar- 
rangement mentioned. 

In  1875,  Mrs.  Wiltsie  received,  from  Sebastian 
Weiler  and  another,  a  mortgage  of  $515.50,  which, 
while  it  is  unexplained,  is  embodied  in  the  account 
filed  by  her  in  this  proceeding  as  a  credit  upon  her 
claim.  In  November,  1880,  Mr.  Wiltsie  caused  to  be 
assigned  to  his  wife  a  mortgage  for  $636  against  one 
Elsie  Schoonoven,  explicitly  stating  it  was  to  apply  on 
the  account  growing  out  of  the  payments  made  to  him 
on  the  Sprague  mortgage.  In  September,  1877,  the 
Sprague  farm  was  sold  by  the  then  owner,  and  mort- 
gages were  given  by  the  purchasers  directly  to  Mrs. 
Wiltsie,  but  the  payments  made  by  these  new  mort- 
gagors, as  well  as  those  made  on  the  Schoonoven  and 
Weiler  mortgages,  were  uniformly  paid  to  the  testator. 

In  1872,  Mrs.  Wiltsie  obtained,  upon  lands  in  Alle- 
gany county,  a  mortgage  against  one  Henry  Huntley, 
Vol.  VI.— 17 
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for  the  sum  of  $1,670.  The  proof  is  silent  as  to  what 
source  the  money  came  from,  that  was  invested  in  this 
mortgage,  yet  the  claimant's  chief  witness,  Mr.  Wil- 
lard,  and  who  was  familiar  with  the  financial  standing 
of  the  Wiltsies,  testifies  that  she  had  no  property  whatr 
ever,  except  what  came  from  the  Sprague  farm,  so  it 
is  a  fair  presumption  that  this  Huntley  mortgage  was 
the  outgrowth  of  this  farm  sale.  This  is  an  especially 
irresistible  inference,  in  view  of  the  fact  that  the 
claimant  was  a  witness  in  her  own  behalf,  yet  vouch- 
safed no  explanation  of  this  mortgage. 

The  testator  talked  quite  freely  with  his  proposed 
executor,  Willard,  as  to  this  indebtedness  to  his  wife  at 
the  time  of  the  giving  of  the  Dye  mortgage,  as  above 
stated,  and  casually,  from  time  to  time  after  this,  and 
again  two  or  three  years  ago,  when  Mr.  Willard  was 
critically  sick.  At  these  talks,  Mr.  Wiltsie  was  free  to 
admit  the  absorption  of  these  payments  on  the  Sprague 
sale  in  his  own  business,  and  in  the  last  conversation 
seemed  to  be  anxious  that  his  wife's  rights,  on  account 
of  these  payments  to  him,  should  be  carefully  pro- 
tected. 

Counsel  for  contestant  strenuously  objects  to  the 
allowance  of  this  claim,  principally  upon  two  grounds : 

First  It  is  urged,  with  much  adroitness,  that  the 
fact  of  the  payment  to  Wiltsie  of  these  several  sums 
on  these  mortgages  is  not  sufficient  to  uphold  the 
claimant's  account  against  his  estate :  that  he  was 
simply  her  cashier,  or  secretary  and  that  the  burden 
is  upon  her  to  show,  by  unmistakable  proof,  that  this 
money  was  not  received  by  her. 

Did  the  claimant's  case  depend  wholly  upon  the 


Digitized  by  VjOOQ IC 


CATTARAUGUS  COUNTY,  DEC,  1887.         269 

HITCHCOCK  V.  WH-TSIE. 

isolated  fact  that  these  moneys  were  received  by  her 
husband,  the  position  of  contestant's  counsel  would  be 
a  tenable  one.  Such  a  transaction  in  and  of  itself 
would  be  no  more  than  a  husband,  especially  a  busi- 
ness man,  would  be  likely  to  do  for  his  wife.  But  in 
this  case,  there  are  other  circumstances  which  serve 
to  characterize  the  transaction.  The  $1,000  paid  in 
cash  at  the  time  of  the  sale  of  the  farm,  was  in- 
vested by  Wiltsie  in  a  mortgage  payable  to  himself, 
and  that  investment  was  accompanied  with  the  ex- 
plicit statement,  that  he  was  to  handle  her  money  in 
order  that  he  might  make  the  excess  above  the  legal 
interest,  which  he  seemed  confident  he  could  obtain. 
This  temptation  to  the  money  shaver  was  too  strong 
to  be  resisted.  Again,  at  the  time  of  the  assignment 
of  the  Schoonhoven  mortgage,  and  at  the  times  of  his 
other  talks  with  Willard,  he  admitted  his  liability  to 
his  wife,  and  his  desire  and  intention  to  transfer  to 
her  securities,  and  protect  her  in  some  other  way,  on 
account  of  his  use  of  these  moneys.  The  testator  and 
his  wife  resided. in  the  village  of  Allegany,  and  their 
principal  business  for  many  years  seems  to  have  been 
loaning  money,  buying  mortgages  and  other  securities 
in  that  vicinity.  In  a  rural  township,  a  man's  busi- 
ness is  known  to  his  neighbors,  and  is  the  subject  of 
corner^grocery  and  fireside  talk,  so  that,  if  Mrs.  Wilt- 
sie had  been  personally  taking  securities  in  her  own 
name,  other  than  those  presented  on  this  trial,  that  fact 
would  have  been  ascertained  by  the  vigilant  counsel 
for  the  contestant.  If  the  money  paid  from  time  to 
time  had  been  handed  over  to  her  by  her  husband  it 
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is  hardly  probable  she  would  have  hoarded  it  in  specie; 
the  Wiltsies  were  too  thrifty  for  that. 

These  facts  are  all  corroborative  of  claimant's  posi- 
tion, and  establish  clearly  to  my  mind  that  these 
moneys  were  used  by  Mr.  Wiltsie  with  the  assent  of 
his  wife  but  with  the  mutual  expectation  that  he  was 
to  transfer  to  her  securities  in  payment  therefor  when- 
ever she  might  require  it. 

Second.  But  it  is  claimed  her  demands  are  barred 
by  the  statute  of  limitations. 

1.  These  moneys  were  not  loaned  to  Wiltsie.  He 
was  the  custodian  of  her  fimds,  her  depositary,  and 
was  to  make  over  to  her  mortgages  when  she  de- 
manded it  done.  He  said  he  would  pay  this  when  she 
demanded — that  he  would  account  to  her  for  the 
principal  and  interest,  and  what  he  could  make,  over 
and  above  that,  he  should  have.  Under  this  definite 
arrangement,  Wiltsie  could  not  have  been  compelled 
to  account  to  his  wife,  or  assign  mortgages  to  her  in 
liquidation  of  her  claim  until  a  demand  had  been 
made  of  him  therefor,  and,  afortioriy  the  statute  would 
not  commence  to  run  against  her,  until  he  had  refused  to 
perform  his  part  of  the  agreement  (Boughton  v.  Flint, 
74  N.  F.,  476 ;  Payne  v.  Gardiner,  29  N.  F.,  146 ; 
Smiley  v.  Fry,  100  N.  F.,  262  ;  Howell  v.  Adams,  68 
N.  F.,  314 ;  Hunger  v.  Albany  City  Nat.  Bk.,  85 
N,  F,  580,  587). 

It  is  like  the  rule  that  has  always  obtained,  as  to  a 
deposit  with  a  bank  ;  a  demand  is  necessary  before  a 
right  of  recovery  accrues,  and  hence  the  statute  of 
limitations  does  not  commence  to  run  until  after  a 
refusal  to  pay  has  been  made  by  the  bailee  (Story  on 
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Bailments,  §  88;  Downs  v.  The  Phoenix  Bank,  6  Hilly 
297;  Pardee  v.  Fish,  60  N.  Z.,  265;  Bank  of  N.  A. 
V.  Merchants  Bk.,  91  id.y  106). 

2.  But  aside  from  the  rule  above  invoked,  the 
statute  of  limitations  would  not  be  available  to  the 
contestant.  In  1880,  the  Schoonhoven  mortgage  was 
caused  to  be  transferred  to  Mrs.  Wiltsie  by  testator, 
expressly  to  apply  in  payment  of  the  moneys  he  had 
taken  under  the  arrangement  stated.  This  transfer  or 
delivery  of  property  in  payment  of  this  specific  in- 
debtedness operated  the  same  as  a  cash  payment  and 
revived  the  debt  or  prevented  the  running  of  the 
statute  (Smith  v.  Ryan  66  N.  F.,  852;  Harper  v. 
Fairley,  53  N.  F.,  442 ;  Butts  v.  Perkins,  41  Barb., 
509 ;  Sibley  v.  Lumbert,  30  Jfe.,  253). 

Nor  does  the  fact  that  the  satisfactions  of  these 
mortgages  were  executed  by  claimant  militate  in  any 
way  against  her.  Even  if  the  money  had  been  taken 
by  testator,  in  pursuance  of  a  written  contract  un- 
der seal,  to  be  invested  by  him  for  her  benefit,  it 
would  still  require  the  discharge  of  each  mortgage  to 
be  executed  by  her.  The  mortgages  were  payable  to 
her,  and  the  record  thereof  could  only  be  cleared  by 
a  satisfaction  made  by  her.  The  retention  and  invest- 
ment of  the  money  by  him  was  in  consequence  of  an 
agreement  wholly  independent  of  the  mortgages,  and 
their  satisfaction  had  not  the  slightest  bearing  upon 
this  arrangement  between  the  testator  and  claimant. 

A  decree  will  be  entered,  establishing  the  accounts 
of  claimant,  computing  interest  on  the  several  pay- 
ments made  to  Mr.  Wiltsie  at  seven  per  centum  until 
January  1st,  1880,  and  at  six  per  centum  since  that 
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time.  The  estate  must  be  credited  with  the  Huntley 
mortgage  and  the  other  credits  set  forth  in  the  ac- 
count, with  interest  to  be  computed  upon  the  same 
basis  as  the  accounts  chargeable  to  the  estate.  For- 
mal findings  of  fact,  in  accordance  herewith,  will  be 
filed  to  accompany  the  decree,  and  the  costs  will  then 
be  adjusted. 


CArrAEAUQUS  County.— Hon.  ALFRED  SPRING, 
Surrogate. — July,  1888. 

Stevens  v.  Stevens. 

In  the  matter  of  the  probate  of  the  will  of  Sarah  A. 
Stevens,  deceased. 

After  her  will  bad  been  duly  and  completely  executed  and  publisbed, 
testatrix  informed  the  draftsman  that  she  wished  to  bequeath  to  one  J. 
her  household  furniture,  and  other  articles  then  and  there  specified, 
and  a  bureau  to  S.  The  draftsman  wrote  these  directions  on  a  slip  of 
paper,  stating  that  he  would  paste  the  latter  in  the  will,  on  reaching 
home.  When  produced  for  probate,  the  will  presented  a  cross-section 
into  which  the  post-testamentary  slip  had  been  inserted  by  the  drafts- 
man,— there  having  been  no  re-execution  or  republication. — 

Heldj  that  the  instrument  should  be  admitted,  as  executed,  excluding  the 
interpolated  clause. 

Sisters  of  Charity  V.  Kelly,  67  N.  F.,  415;  Matter  of  O'NeU,  91  N.  F., 
516 — distinguished. 

Application  for  probate  of  decedent's  will,  made 
by  Russell  Stevens,  executor  therein  named ;  opposed 
by  William  Stevens  and  another,  next  of  kin. 
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J.  G.  Johnson,  for  proponenU. 
T.  H.  DowD, /or  conteiianU 

The  Surrogate. — ^The  testatrix  in  this  case  was  of 
suflBcient  mental  capacity  at  the  time  of  the  execution 
of  the  will  propounded ;  she  was  under  no  restraint, 
and  the  statutory  formalities  were  well  complied  with 
in  the  execution  of  the  will.  The  point  of  the  con- 
troversy is  this:  After  the  testatrix  had  signed  the 
will,  fully  understanding  all  of  its  contents  and  ex- 
pressing her  assent  thereto,  in  fact  after  the  will  had 
been  fully  made  and  executed,  the  testatrix  stated  to 
the  scrivener  that  her  household  furniture,  clothing 
and  bedding,  she  wished  to  bequeath  to  Jane  Myers, 
except  a  bureau  which  she  was  to  give  to  Edward 
Stevens.  The  draftsman  accordingly  wrote  these 
directions  on  a  separate  piece  of  paper,  read  what  he 
had  written  to  testatrix,  and  stated  to  her  he  would 
paste  that  in  the  will  when  he  reached  home.  It  was 
produced  upon  the  trial  with  this  interpolated  clause 
pasted  upon  the  paper  propounded — the  instrument 
having  been  cut  into,  so  as  to  permit  that  clause  to  be 
inserted  in  the  proper  place  as  the  seventh  subdivision 
of  the  will.  There  was  no  re-publication  of  the  will 
after  that  clause  had  been  written ;  it  was  not  in  any 
way  attached  to  the  will  at  the  time  of  the  execution, 
nor  in  the  presence  of  testatrix  or  the  witnesses,  nor 
was  any  force  given  to  it  as  a  testamentary  provision 
by  what  there  occurred. 

The  proponent  offers  the  will  for  probate  exclusive 
of  this  interjected  portion. 

This  controversy  is  another  illustration  of  the  folly 
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of  those  unfamiliar  with  the  indispensable  formalities 
of  the  statute  as  to  the  execution  of  wills  attempting 
to  supervise  their  attestation.  However,  notwith- 
standing this  blundering  by  the  draftsman,  I  do  not 
think  the  will  was  vitiated.  It  was  fully  and  formally 
executed  prior  to  the  conversation  in  reference  to  the 
disposition  of  the  property  contained  in  this  inserted 
clause.  The  provisions  of  the  will  had  been  dictated 
to  the  draftsman  by  the  testatrix,  had  been  written  as 
she  requested,  and  had  been  carefully  read  to  her 
and  approved  of  by  her.  It  was  a  completed  thing 
when  signed  by  the  attesting  witnesses.  The  jugglery 
by  which  the  will  was  sought  to  be  changed  was  like 
an  unsuccessful  attempt  to  make  a  codicil  to  a  will. 
The  original  will  is  not  rendered  invalid  by  a  failure 
to  have  the  codicil  properly  executed.  If  this  trans- 
action had  occurred  on  the  day  succeeding  the  execu- 
tion of  the  will  it  would  not  be  claimed  that  it  could 
have  a  retroactive  effect  by  nullifying  the  will. 

The  same  is  true  in  any  case,  however  brief  the 
time  may  be,  intervening  the  completion  of  the  will 
and  the  attempted  alteration.  The  pivotal  point  in 
such  cases  must  be  to  ascertain  whether  or  not  there 
was  an  actual  complete  execution  of  the  will.  If  so, 
any  subsequent  conversation  or  conduct  by  the  testa- 
trix cannot  vitiate  it  unless  it  is  tantamount  to  a  revo- 
cation, codicil,  or  destruction  of  the  will.  See  Brady 
V.  McCrosson  (5  Bed/.,  431). 

The  cases  of  Sisters  of  Charity  v.  Kelly  (67  N.  Z., 
415),  and  in  re  O'Neil  (91  N.  Y.,  516)  are  not  applica- 
ble to  the  case  under  consideration.  In  each  of  those 
cases,  the  testator  failed  to  sign  the  will  at  the  end  as 
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required  by  the  statute.  Mrs.  Stevens  signed  the  will, 
as  a  finished,  completed  instrument,  at  tip  end  thereof* 

Nor  is  there  anything  in  the  point  that  one  of  the 
subscribing  witnesses  wrote  the  name  of  the  testatrix. 
She  wrote  it  at  the  request  of  testatrix,  and  a  request 
which  was  accompanied  with  a  mention  of  her  name  in 
full.  That  is  a  sufficient  subscription  (Robins  v. 
Coryell,  27  Barh.,  556 ;  Eedf .  Surr.  Prac.  [3d  ed.], 
163,164;  44  5ar6.,  494). 

A  decree  will  be  entered  admitting  said  will  to  pro- 
bate^ exclusive  of  the  inserted  clause. 


Cattaraugus  County.— Hon.  ALFRED  SPRING, 
Subrogate. — July,  1888. 

Walker  v.  Dow. 

In  the  matter  of  the  estate  of  Henry  C.  Walker,  de- 
ceased. 


The  administrator  of  intestate's  estate,  who  was  a  private  banker,  paying 
no  interest  on  deposits,  and  kept  the  funds  of  the  estate,  wliich  was 
small  in  amount  and  difficult  in  settlement,  in  his  own  bank, — on  filing 
his  account,  omitted  to  charge  himself  with  interest.  Objections  hav- 
ing been  interposed,  and  a  brief  hearing  had,  the  court  required  the 
payment  of  interest,  but,  it  appearing  that  the  accounting  party  had 
acted  in  good  faith,  and  that  his  remuneration  was  an  inadequate 
reward  for  the  services  rendered, — 

Held^  not  a  proper  case  for  charging  him  personally  with  the  costs  of  the 
accounting. 

Decedent  died  intestate  March  14th,  1885,  and 
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letters  of  administration  were  issued  to  his  widow  and 
one  Amos  D«fw  on  April  4th,  following.  On  Novem- 
ber 26th,  1887,  Dow,  the  acting  administrator,  filed 
his  account  and  petitioned  for  a  judicial  settlement 
thereof.  The  widow  and  Frank  Walker,  decedent's 
son  and  next  of  kin,  objected  that  the  administrator 
had  not  charged  himself  with  interest  upon  the  estate 
funds,  which  had  lain  in  his  bank  more  than  a  year 
and  a  half. 

M.  V.  Benson, /or  accounting  party. 
Cbowlby  &  Reillt,  for  objectors. 

The  Sukkogate. — The  counsel  for  the  next  of  kin 
urges,  with  some  vehemence,  that  the  administrator, 
Dow,  should  be  personally  charged  with  the  costs  in 
the  proceeding. 

Mr.  Dow  was  the  acting  administrator,  and  the 
estate  committed  to  him  was  intricate  and  perplexing. 
He  filed  his  account  in  proceedings  for  judicial  settle- 
ment, and  objection  was  filed  thereto,  alleging  that 
he  did  not  account  for  interest  on  the  funds  held  by 
him  as  administrator.  Mr.  Dow  was  cross-examined 
by  the  contestant's  counsel,  and  testified  that  he  was 
a  private  banker,  and  kept  the  funds  of  this  small 
estate  in  his  bank,  and  supposed  that  he  was  not 
chargeable  with  any  interest,  as  he  paid  no  interest 
on  deposits.  He  was  ordered  to  account  for  such  in- 
terest as  he  had  received,  and  now  he  is  sought  to  be 
charged  with  the  costs  of  the  accounting.  There  was 
no  attempt  at  concealment  by  the  administrator,  and 
he  prepared  his  account  in  perfect  good  faith,  and  the 
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Slim  total  of  the  trial  consisted  of  this  brief  cross- 
examination. 

I  do  not  think  it  is  a  proper  case  to  make  the  ad- 
ministrator pay  the  costs^  personally.  The  cases  cited 
by  the  counsel  for  contestant  are  either  where  a  per- 
sonal claim  has  been  presented  by  the  administrator, 
and,  after  a  long  trial,  has  been  rejected  and  disal- 
lowed, or  where  he  goes  into  a  court  of  law  in  his 
representative  capacity,  but  solely  for  his  own  benefit, 
and  is  personally  chargeable  with  the  costs. 

I  hardly  think  the  case  under  consideration  is  one 
of  those,  or  parallel  to  either.  The  imposition  of 
costs  against  an  administrator  personally,  on  the  ju- 
dicial settlement  of  his  account,  is  of  rare  occurrence 
and  should  not  be  made  from  any  trivial  cause.  The 
compensation  the  administrator  received  for  his  ser- 
vices in  the  administration  of  this  estate  inadequately 
paid  him  for  the  annoyance  and  trouble  he  was  caused, 
and  justice  does  not  require  a  still  further  diminution 
of  this  pittance  by  burdening  him  with  costs. 

The  motion  to  make  him  pay  the  costs,  personally^ 
is  denied. 
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New  Toek:  County.— Hon.  D.  G.  ROLLINS,  Sxjbbo- 

GATE.— October,  1887- 

LoRiLLABD  V.  People. 

In  the  matter  of  the  estate  of  Catharine  L.  Wolfe, 

deceased. 

No  "  collateral  inheritance  tax  "  is  payable  upon  the  iMissing  of  real  prop- 
erty, situated  without  the  State  of  New  York,  under  a  devise  contained 
In  the  will  of  a  resident. 

Assessment  of  tax  upon  interests  of  legatee  and 
devisee  under  decedent's  will. 

Plait  &  Bowebs,  for  L.  L,  Lorillard, 

The  Surrogate. — ^The  testatrix  was,  at  the  time  of 
her  death,  a  resident  of  the  city  of  New  York. 
Among  the  provisions  of  her  will,  are  a  devise  to 
Louis  L.  Lorillard  of  certain  real  estate  in  the  city 
of  Newport,  in  the  Stat«  of  Rhode  Island,  and  be- 
quests to  the  same  legatee  of  certain  personal  property, 
including  a  legacy  of  $250,000  in  money.  A  question 
has  arisen,  as  to  whether  the  passing  of  this  property 
by  virtue  of  the  decedent's  will  is  taxable  under  our 
so-called  Collateral  Inheritance  law  (chap.  483,  Laws 
1885).  I  find  no  reason  for  doubting  that  the  afore- 
said legacies  of  personalty  are  liable  to  the  tax  in 
question,  and  that  the  devise  of  realty  is  not. 

The  provisions  of  the  statute  under  consideration 
are,  in  substance,  the  same  as  those  of  the  Collateral 
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Inheritance  law  of  Pennsylvania.  Upon  grounds 
which  seem  to  me  to  be  well-founded,  the  courts  of 
that  State  have  frequently  upheld  the  contention  made 
in  behalf  of  this  devisee  (Hood's  Estate,  21  Penn.  St^ 
106 ;  Commonwealth  v.  Coleman,  52  id.,  468 ;  Dray- 
ton's Appeal,  61  id.,  172;  Miller  v.  Commonwealth, 
111  id.y  321). 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 
GATB. — July,  1887. 

Matter  of  Delaplaine. 

In  the  matter  of  the  probate  of  the  will  of  John 
F.  Delaplaine,  deceased. 

After  the  removal  of  a  probate  proceeding  from  the  Surrogate's  court  of 
New  York  county  to  the  Court  of  Common  Pleas,  pursuant  to  Code 
Civ.  Pro.,  §  2547,  as  amended  in  1886,  it  is  doubtful  whether  the  Surro- 
gate can  vacate  the  order  of  transfer  in  order  to  entertain  an  applica- 
tion for  an  order  for  the  examination,  before  trial,  of  a  witness  about 
to  leave  the  State,  although  the  latter  tribunal  has  no  power  to.direct 
the  examination  under  Code  Civ.  Pro.,  §§  870,  872. 

Motion  for  order  vacating  order  transferring  special 
proceeding  to  Court  of  Common  Pleas. 

H.  W.  T^FT,  and  D.  H.  Chamberlain,  for  the  motion* 

L.  B.  Chase,  Bn^UNGS  &  Cabdozo,  and  J.  A  Welch,  opposed. 

The  Surrogate. — ^In  the  exercise  of  the  discretion- 
ary authority  conferred  upon  him  by  §  2547  of  the 
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Code  of  Civil  Procedure,  the  Surrogate  made  an  order 
on  October  25th,  1886,  transferring  the  above  entitled 
proceeding  to  the  Court  of  Common  Pleas.  On  June 
2d,  1887,  the  petitioners  for  probate  of  the  paper  claim- 
ed to  be  a  codicil  to  this  decedent's  will  obtained  from 
that  court  an  order  for  the  examination  before  trial,  of 
a  witness  who  was  about  to  leave  the  State.  This 
order  was  subsequently  vacated,  on  the  ground  that 
the  Code  provisions  upon  which  it  was  founded  have 
no  application  to  special  proceedings,  but  are  confined 
to  actions. 

In  view  of  the  fact  that  the  proponents,  because  of 
the  peculiar  circumstances  surrounding  this  case,  will 
be  unable,  as  they  claim,  to  present  the  testimony  up- 
on which  they  rely  unless  they  can  be  allowed  to  take 
such  testimony  by  commission,  they  now  ask  'me  to 
vacate  and  set  aside  the  order  of  transfer  aforesaid,  and 
to  reassume  control  of  the  controversy  over  probate.  It 
is  claimed  by  the  respondents  that  the  Surrogate's  court 
has  divested  itself  of  authority  in  the  premises  by  the 
order  of  transfer,  and  that  the  jurisdiction  of  the  Court 
of  Common  Pleas  has  irrevocably  attached. 

It  is  true  that,  by  the  terms  of  the  order,  which  is 
in  strict  conformity  with  the  Statute  on  which  it  is 
based,  the  special  proceeding  for  probate  is  itself  trans- 
ferred, but  it  is  nevertheless  insisted  by  the  propo- 
nents that  a  careful  reading  of  §  2547,  as  a  whole, 
shows  that  it  merely  contemplates  the  trial,  in  the 
Court  of  Common  Pleas,  of  controverted  questions  of 
fact  by  a  jury — a  proceeding  in  the  special  proceeding 
for  probate, — and  that  in  all  respects,  except  as  regards 
such  a  trial,  the  Surrogate's  jurisdiction  of  the  proceed- 
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GATE. — August,  1887. 

Matter  of  Bakeb. 
In  the  matter  of  the  estate  of  Lewis  Baeeb,  deceased. 

The  existence  of  a  trast  provision,  in  a  testator's  will,  made  to  secure  the 
dower  right  of  one  therein  referred  to  as  his  wife,  establishes  the  mari- 
tal character,  in  the  absence  of  opi>osiDg  evidence,  of  one  identified  as 
the  person  intended,  for  the  purpose  of  the  protection  of  her  rights  in 
a  Surrogate's  court 
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ing  itself,  after  a  transfer,  remains  as  complete  as  if  :  Vij 

such  transfer  had  never  been  made.  .^/^ 

K  the  situation  existing  when  this  application  was 
presented  were  in  all  respects  unchanged,  the  contin- 
uance of  this  proceeding  in  the  Court  of  Common 
Pleas  would  seem  to  render  it  impossible  for  the  pro- 
ponents to  secure  evidence  without  which  they  can- 
not safely  go  to  trial.  But  public  notice  has  been  -  "^ 
given  that,  during  the  coming  month,  the  Surrogate  '| 
will  be  absent  from  the  city,  and  that  imtil  his  return  ;^1 
the  powers  and  jurisdiction  of  the  Surrogate's  court  | 
will  be  exercised  by  the  Court  of  Common  Pleas.  -j^ 
Under  these  circumstances,  as  I  have  great  doubts  ;*^; 
whether  I  have  power  to  vacate  the  order  of  transfer,  '  f^ 
I  deqline  to  do  so.  The  proponents  may  doubtless 
obtain  from  the  Court  of  Common  Pleas,  in  my  ab- 
sence, an  order  for  the  examination  of  witnesses  whose 
attendance  they  will  be*  unable  to  prociu'e  at  the  trial. 


:^ 
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The  rule  whereby  a  testamentary  dtreclion  for  the  i>ayinent  of  interest  or 
income  of  a  fund,  to  one  to  whom  the  principal  is  directed  to  be  paid 
or  is  given  at  a  future  time,  is  held  indicative  of  an  intent  to  vest  the 
legacy,  applies  exclusively  to  cases  in  which  the  entire  interest  or 
income  is  so  devoted. 

Testator  by  his  will,  gave  certain  real  property  to  a  trustee,  with  directions 
to  pay,  out  of  the  rents,  an  annuity  and  the  dower  right  of  his  ^e, 
and  what  remained,  during  the  lifetime  of  the  annuitant  and  wife,  to 
his  heirs  at  law,  and,  after  the  death  of  the  life  beneficiaries,  to  sell 
the  property  and  pay  the  proceeds  to  his  heirs  at  law.  The  trustee 
having  died,  the  heir,  before  a  successor  was  appointed,  collected  the 
rents,  appropriated  the  same  to  his  own  use,  omitted  to  pay  the  amounts 
due  to  the  widow,  and  died.  Upon  the  setfClement  of  the  account  of 
the  trustee's  successor, — 

Heldf  that  the  widow's  claim,  arising  out  of  such  appropriation  was  not 
against  the  trust  estate,  and,  if  disputed  by  the  heir's  representatives, 
was  enforceable  only  in  another  tribunal. 

Judicial  settlement  of  account  of  testamentary 
trustee.     The  facts  appear  sufficiently  in  the  opinion. 

M.  J.  O'Bhien, /or  truBtee, 

B.  Skaats, /or  toidoto. 

P.  D.  Penfield, /or  Margaret  Rogers. 

The  Surrogate. — By  one  of  the  provisions  of  his 
last  will  and  testament,  this  testator  gave  to  his  exec- 
utors and  trustees  a  certain  lot  of  land  and  the  house 
thereon,  with  directions  to  collect  the  rent  arising 
therefrom  and  to  dispose  of  the  same  as  follows : 

"  First.  To  pay  to  my  wife's  sister,  Maggie  Rogers, 
the  sum  of  $500  annually,  during  her  natural  life.  .  .  . 
Second.  The  remaining  rents  and  profits  (after  they," 
i.  6.,  the  executors  and  trustees,  "  shall  have  paid  the 

dower  right  of  my  wife  in  said  house) to  pay 

unto  my  heirs  at  law  during  the  lifetime  of  my  said 
wife  and  the  said  Maggie  Sogers After  the 
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death  of  my  said  wife  and  the  said  Maggie  Rogers,  I 
order,  authorize  and  direct  my  executors  and  trustees 

to  sell  my  said  house  and  lot and  after  such 

sale  to  pay  the  net  proceeds  of  the  same  unto  my 
heii*s  at  law." 

The  testator  died  in  1878.  James  Murphy,  who 
was  named  in  his  will  as  one  of  the  executors  and 
trustees  of  his  estate,  qualified  as  such,  and  duly  per- 
formed the  duties  of  that  office  until  his  death,  in 
August,  1880.  Over  three  years  elapsed  before  the 
trust  estate  was  put  in  the  hands  of  Murphy's  succes- 
sor, who  is  accounting  in  the  present  proceeding. 
During  that  period,  William  Baker,  who  was,  at  the 
testator's  death  his  sole  surviving  next  of  kin  and 
heir  at  law,  had  collected  the  rents  of  the  trust  prop- 
erty, and  had  appropriated  the  greater  part  thereof  to 
his  own  use.  He  had  satisfied,  from  time  to  time,  the 
claim  of  the  annuitant,  but  had  failed  to  pay  the 
taxes  and  other  charges,  and  had  almost  entirely 
ignored  the  claim  of  the  beneficiary  described  by  the 
testator  as  his  wife.  The  trustee  here  accounting 
entered  upon  the  duties  of  his  office  in  November, 
1883.  Between  that  date  and  June  1885,  he  paid  to 
William  Baker,  on  account  of  his  interest  as  legatee 
under  this  testator's  will,  divers  sums  of  money, 
amounting  in  all  to  ^961.  William  Baker  died  in 
September,  1885,  and,  for  discharging  his  funeral  ex- 
penses, the  trustee  paid  to  his  widow  the  sum  of  $100. 
A  referee,  to  whom  the  trustee's  account  and  the 
objections  thereto  were  lately  submitted,  has  held  that 
the  trustee  must  be  disallowed  credit  for  these  ad- 
vances, for  the  reason  that,  at  the  time  they  were 
Vol.  VI.— 18 
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made,  there  were  other  obligations  of  the  estate  that 
were  entitled  in  priority  to  be  discharged. 

Several  questions  not  submitted  to  the  determina- 
tion of  the  referee  are  now  presented  for  decision : 

1.  The  first  of  these  questions  concerns  the  status 
of  the  contestant  Mrs.  Conklin — ^her  claim  to  be  the 
testator's  widow,  and  to  be  entitled  as  such  to  dower 
in  the  real  property  that  is  the  subject  of  the  trust  to 
which  this  controversy  relates.  Mrs.  Conklin  is  a 
sister  of  the  Maggie  Rogers  mentioned  in  the  will,  and 
is  admittedly  the  person  referred  to  by  the  testator  as 
his  wife.  The  trust  provision,  as  heretofore  quoted, 
contains  a  distinct  recognition  of  her  dower  right; 
this  recognition  raises  of  itself  a  presumption  of  her 
wifehood,  and  is,  in  the  absence  of  opposing  evidence, 
sufficient  to  establish  it  for  the  purposes  of  this  pro- 
ceeding. Besides,  it  has  been  still  further  established 
by  the  Supreme  Court  judgment,  to  which  reference 
is  made  in  the  papers  before  me. 

2  William  Baker  having  wrongfully  collected  and 
applied  to  his  own  use  certain  income  of  this  estate 
that  was  justly  applicable  to  the  satisfaction  of  the 
dower  interest  of  the  widow,  the  question  arises 
whether,  in  the  present  proceeding,  her  loss  can  be  to 
any  extent  repaired.  It  does  not  clearly  appear 
whether  the  amount  of  the  income  received  by  this 
accounting  trustee,  down  to  the  date  of  the  death  of 
William  Baker,  was  or  was  not  in  excess  of  the  claims 
of  the  testator's  widow  and  his  widow's  sister  for  that 
period,  plus  the  amount  of  the  charges  to  which  the 
estate  was  subject.  In  the  event,  however,  that  such 
shall  be  found  to  be  the  case,  can  the  surplus  be 
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appropriated  to  supply  the  loss  which  the  testator's 
widow  has  sustained  by  William  Baker's  misconduct  ? 
I  am  disposed  to  think  that  this  court  lacks  the  au- 
thority to  direct  such  an  appropriation,  unless  it  is 
consented  to  by  William  Baker's  representatives. 
The  widow's  claim,  for  such  share  as  she  was  entitled 
to  receive  in  the  income  of  this  trust  for  the  years 
when  William  Baker  collected  and  appropriated  the 
rents,  is  not  a  claim  against  the  trust  estate.  It  is, 
rather,  a  claim  against  the  estate  of  William  Baker, 
and,  if  it  is  disputed,  the  claimant  must  resort  to  some 
other  tribunal  for  its  enforcement.  Pending  the 
commencement  of  proceedings  to  that  end,  the  trustee 
may  properly  be  directed  to  retain  in  his  hands  any 
sums  that  would  now,  but  for  William  Baker's  mis- 
conduct, be  payable  to  his  representatives. 

3.  Should  the  income  that  has  accrued  since  Wilham 
Baker's  death  be  treated  as  a  part  of  his  estate,  and 
be  disposed  of  accordingly,  in  the  manner  indicated 
with  respect  to  the  surplus  above  considered,  or  are 
William  Baker's  children  entitled  thereto  under  the 
will? 

The  testator,  after  providing  for  his  wife  and  her 
sister,  gives  the  residue  of  the  income  of  the  trust 
estate  to  his  "  heirs  at  law "  during  the  lives  of  the 
widow  and  sister  and  directs  the  house  and  lot  to  be 
sold  after  their  death  and  the  proceeds  to  be  paid  to 
his  "  heirs  at  law."  Because  of  this  direction  to  con- 
vert the  property  at  the  expiration  of  the  trust  and 
to  distribute  the  preceeds,  the  corpus  of  the  estate 
must  be  treated,  for  the  purposes  of  the  present  in- 
quiry, as  personal  property  (Teed  v.  Morton,  60  N.  F., 
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502,  506 ;  Vincent  v.  Newhouse,  83  N.  F.,  505,  511 ; 
Shipraan  v.  Rollins,  98  N.  K,  311,  326).  It  is  only 
those  persons  who  answer  the  description  of  heirs  at 
law  of  the  decedent  at  the  time  appointed  for  the 
conversion,  who  are  entitled  to  share  in  the  distribu- 
tion ;  until  then  the  parties  entitled  cannot  be  ascer- 
tained. The  legacy  is  in  its  character  contingent 
(Jones  V.  Sunday  School,  4  Dem.f  272;  Warner  v. 
Durant,  76  N.  Z.,  133,  136;  Smith  v.  Edwards,  88  iV. 
jr.,  92,  105 ;  Delaney  v.  McCormack,  id.,  174 ;  Vin- 
cent V.  Newhouse,  supra;  Shipman  v.  Rollins,  supra; 
Delafield  v.  Shipman,  103  N.  Y.,  463). 

It  is  true,  that  the  testator  directs  payment  of  a 
portion  of  the  rents  to  the  person  who  was  his  heir  at 
law  at  his  death ;  but,  to  work  out  the  application  of 
the  rule  that  a  testamentary  direction  for  the  payment 
of  the  interest  or  income  of  a  fund  to  one  to  whom 
the  fund  is  directed  to  be  paid  or  is  given  at  a  future 
time  is  indicative  of  the  intent  of  the  testator  to  vest 
the  legacy,  the  interest  or  income  so  given  should  be 
the  entire  interest  or  income  produced  by  the  fund  and 
not  a  part  thereof  as  in  the  case  at  bar  (Warner  v. 
Durant,  supra  ;  Smith  v.  Edwards,  supra  ;  Delafield  v. 
Shipman,  supra). 

I  hold  that  William  Baker  did  not  acquire,  at  this 
decedent's  death,  a  vested  remainder  in  the  corpus  of 
the  trust  estate.  This  conclusion  seems  to  be  in  har- 
mony with  the  actual  intention  of  the  testator,  as  dis- 
closed by  his  will.  The  circumstance,  that  he  refrained 
from  designating  his  brother  William  as  the  person  to 
enjoy  the  surplus  income  during  the  lives  of  the  other 
two  beneficiaries,  and  the  proceeds  of  the  disposition 
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of  the  trust  property  thereafter,  is  one  of  much  signi- 
ficance. To  my  mind,  it  is  indicative  of  his  purpose 
that  the  principal  of  the  trust  should  be  ultimately 
enjoyed  by  such  person  or  persons  as  should  answer  to 
the  description  of  his  heir  at  law  or  heirs  at  law  at  the 
time  designated  for  the  final  division  and  distribution  of 
the  estate,  and  of  his  further  purpose  that  the  income 
meanwhile  should  go  to  such  persons  as,  from  time  to 
time,  during  the  existence  of  the  trust  should  be  his 
heirs  at  law.  It  follows,  therefore,  that,  since  the 
decease  of  William  Baker,  the  infants  appearing  here- 
in have  been  entitled  to  the  net  income  of  the  trust, 
in  excess  of  the  c^mount  necessary  for  satisfying  the 
provisions  for  the  benefit  of  the  testator's  widow  and 
her  sister. 

There  must  be  an  inquiry  as  to  the  extent  of  the 
rents  received  and  appropriated  by  William  Baker,  in 
case  it  shall  be  ascertained  that  the  trustee  holds  any 
balance  in  his  favor  or  in  favor  of  the  estate.  In  the 
absence  of  better  evidence,  the  amount  of  his  monthly 
collections  may  be  approximately  arrived  at  by  taking 
the  average  monthly  rents  received  by  the  deceased 
trustee  and  by  the  trustee  now  accounting.  I  have 
ascertained  such  average  to  be  $200. 

The  action  of  the  trustee,  with  reference  to  the 
arrears  of  annuity  and  income  owing  to  the  testator's 
widow  and  her  sister,  not  being  of  a  nature  to  justify 
his  being  charged  personally  with  interest  upon  such 
arrears,  the  parties  entitled  to  such  arrears  are,  as 
against  the  trust  fund,  entitled  to  recover  only  such 
interest  thereon  as  the  moneys  applicable  to  their 
payment  have  actually  yielded  (Martyn  v.  Blake,  3 
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Dr.  &  War.,  125;  Taylor  v.  Taylor,  8  Mare,  120, 
126 ;  Torre  v.  Browne,  5  H.  L.  C7.,  555 ;  Booth  v. 
Coulton,  2  Giff.j  514 ;  Lainson  v.  Lainson,  18  Bean., 
7 ;  Booth  V.  Leycester,  3  Myl.  &  Cr.,  459 ;  Isenhart  v. 
Brown,  2  Edw.  CA.,  340,  347;  Blauvelt  v.  De- 
Noyelles,  25  Hun,  590). 

Of  course,  any  balance  that  may  be  found  in  favor 
of  William  Baker  can  be  made  available  for  the  satis- 
faction of  interest  on  the  arrears  of  the  widow's  in- 
come in  precisely  the  same  manner  as  I  have  above 
indicated  with  respect  to  the  satisfaction  of  such  arrears 
themselves.  Before  the  application  of  such  income 
for  either  of  these  purposes,  however,  any  arrears  of 
taxes  or  any  like  charges,  incurred  during  the  lifetime 
of  William  Baker,  must  be  discharged. 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Sueeo- 
GATE. — September,  1887. 

Mattee  of  Bunob. 

In  the  matter  of  the  estate  of  Caeoline  A.  Bunck, 

deceased. 

As  to  whether,  under  L.  1855,  ch.  547,  the  illegitimate  child  of  a  mother, 
who  has  died  leaving  a  will  executed  before  the  birth  of  the  former, 
has  the  same  rights,  in  respect  of  such  parent's  property,  as  are  ac- 
corded to  lawful  issue  by  2  R.  S.,  64,  §43,  and  2  E.  S.,  65,  §  49,— ^ucBre. 

The  will  of  a  testatrix  so  dying,  is  entitled  to  probate,  although  it  contains 
no  mention  of,  or  provision  for  such  child,  and  notwithstanding  that  the 
maker  has  faUed  to  provide  for  the  latter  by  settlement  or  otlierwise. 
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Petition  for  probate  of  decedent's  will;  opposed 
by  infant  child  of  decedent. 

W.  R.  Spooneb,  for  proponent, 

John  D.  Ahbens,  special  gu(trdian  for  contestant 

The  Surrogate. — This  decedent  died,  an  unmarried 
woman,  in  February,  1886.  In  December,  1885,  she 
had  executed  a  written  instrument,  which  has  lately 
been  propounded  for  probate  as  her  last  will  and 
testament.  Shortly  before  her  death,  and  after  the 
execution  of  this  paper,  she  gave  birth  to  a  daughter. 
This  daughter  would  be  entitled  under  our  statutes, 
in  the  event  of  decedent's  intestacy,  to  succeed  to  her 
entire  estate,  and  has,  therefore,  a  right  to  appear  in 
the  present  proceeding  and  to  oppose  probate  of  the 
paper  propounded  as  her  mother's  will.  Such  opposi- 
tion is  made  in  her  behalf ;  it  is  claimed  that,  as  the 
disputed  paper  makes  no  provision  for  the  child  and 
no  mention  of  her,  and  as  the  decedent  failed  to  pro- 
vide for  her  by  settlement  or  otherwise,  the  alleged 
will  must  be  rejected  and  set  at  naught  as  of  course, 
even  though  it  may  have  been  duly  executed  by  a 
free  and  competent  testatrix. 

This  claim  is  not  well  founded.  Assuming  for 
present  purposes  that,  by  force  of  chap.  547  of  the 
Laws  of  1855,  this  contestant  has  precisely  the  same 
rights  that  would  be  hers  were  she  the  offspring  of 
her  mother's  lawful  marriage — (and  upon  this  point  I 
do  not  now  intimate  any  opinion) — it  is  nevertheless 
true  that,  if  the  alleged  will  of  1885  was  duly  ex- 
ecuted, the  circumstances  which  the  special  guardian 
of  the  infant  has  set  up  in  his  objections  have  not 
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sufficed  to  work  its  complete  revocation.  Despite 
those  circumstances,  the  instrument,  in  the  absence 
of  other  objections,  must  go  to  probate,  even  though 
none  of  its  provisions  except  its  appointment  of  an 
executor  may  be  practically  effective  (Matter  of  Gall, 
5  Dem.,  374). 

No  proofs  of  its  execution  have  yet  been  taken.  It 
is  manifest,  therefore,  that  no  determination  respect- 
ing its  validity,  construction  and  effect  can  now  be 
had.  When  such  proofs  shall  have  been  submitted, 
the  claims  of  the  illegitimate  child  of  the  decedent 
may  be  again  called  to  my  attention. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— September,  1887. 

Stack  v.  Stack. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per propounded  as  the  will  of  Daniel  J.  Stack, 
deceased. 

In  a  special  proceeding  instituted  to  procure  the  admission  to  probate  of 
tlie  will  of  decedent,  the  right  of  his  father  to  oppose  was  assailed  by 
proponent,  his  widow,  on  the  ground  of  want  of  interest,  she  contend- 
ing that  her  infant  daughter,  H.,  was  a  lawful  child  of  decedent,  and 
as  such  entitled,  in  case  intestacy  should  be  established,  to  the  entire 
estate,  exclusive  of  proponent's  share. 

There  was  evidence  that,  in  1878,  decedent  bad  been  married  to  A.,  from 
whom  he  separated  after  a  cohabitation  of  several  years,  without  issue; 
in  1882,  decedent  became  a  resident  of  Connecticut  and  cohabited  with 
proponent,  who,  in  1884,  in  that  State,  gave  birth  to  H., — ^whom  dece- 
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.dent  recognized  as  his  daughter;  in  the  same  year,  A.  procured  a 
divorce  from  decedent,  in  New  York,  the  judgment  containing  the 
usual  prohibition  to  marry;  soon  thereafter  decedent  and  proponent 
were  duly  married,  though  not  domiciled,  in  Pennsylvania,  whereupon 
they  returned  to  and  resided  in  Connecticut,  until  decedent's  death,  in 
1885.— 1/eW, 

1.  That  the  marriage  in  Pennsylvania,  being  valid  there,  must  be  recog- 
nized as  valid  in  this  State. 

8.  That,  the  statutes  of  Pennsylvania  and  of  Connecticut  legitimizing  a 
child,  so  bom  and  recognized,  of  parents  afterwards  intermarrying, — 
H.  was  decedent's  sole  heir  and  next  of  kin,  and  contestant  without 
standing  in  court,  unless  he  could  disprove  the  infant's  alleged  pater- 
nity. 

Miller  V.  MiUer,  91  N,  F.,  315— compared. 

Application  for  probate  of  decedent's  will.  The 
facts  are  stated  in  the  opinion. 

Fbabsb  a  MiNOB,  for  petitioner. 
Wii'LiAM  P.  BuBR,  for  contestant 

The  Surrogate. — The  probate  of  the  paper  pro- 
pounded in  this  court  as  the  last  will  and  testament 
of  Daniel  J.  Stack,  deceased,  is  opposed  on  various 
grounds  by  Thomas  Stack,  his  father. 

The  right  of  Thomas  Stack  to  make  this  opposition 
is  assailed  by  Ella  M.  Stack,  who  is  the  proponent  of 
the  disputed  paper,  and  is  named  therein  as  its  execu- 
trix, and  as  universal  devisee  and  legatee  of  decedent's 
estate.  She  claims  to  be  the  widow  of  decedent  and 
the  mother  of  one  Helena  Stack,  an  infant,  of  whom 
decedent  was  the  father,  which  infant,  as  the  propo- 
nent claims,  became  entitled  at  its  father's  death,  in  the 
event  that  its  father  should  be  discovered  to  have  died 
intestate,  to  take,  as  his  only  next  of  kin  and  heir  at 
law,  his  entire  estate,  except  such  share  therein  as 
could  be  justly  claimed  by  the  proponent  as  his  widow. 
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The  contest  over  the  issues,  raised  by  the  petition 
for  probate  and  the  objections  thereto,  has  been  post- 
poned to  await  the  result  of  an  inquiry  whether  Hel- 
ena Stack  is  the  lawful  "child"  of  the  decedent, 
within  the  meaning  of  that  word  as  used  in  our  stat- 
utes of  descent  and  of  distribution. 

Evidence  has  been  introduced,  tending  to  establish 
the  following  facts :  That,  in  the  year  ISjlS,  the  de- 
cedent was  lawfully  married  to  one  Eva  L.  Eichwitz ; 
that  thereafter  the  two  lived  together  as  husband  and 
wife  for  several  years ;  that  they  then  separated ;  that 
no  children  were  born  of  their  marriage ;  that,  in  the 
year  1882,  the  decedent,  being  still  the  husband  of  the 
said  Eva,  became  a  resident  of  the  State  of  Connecticut, 
and  in  that  State  cohabited  with  the  proponent ;  that 
in  March,  1883,  at  a  place  called  Sound  Beach,  in  the 
State  of  Connecticut,  the  proponent  gave  birth  to  a 
child,  whereof  decedent  was  the  father;  that  such 
child  survived  decedent,  and  is  the  same  person  refer- 
red to  in  the  petition  for  probate  herein  as  Helena 
Stack ;  that,  in  April,  1883,  the  said  Eva  L.  Stack  com- 
menced, in  the  Superior  Court  of  the  city  of  New 
York,  proceedings  for  an  absolute  divorce  from  the 
decedent  on  account  of  his  adultery  with  the  propo- 
nent; that,  in  November,  1883,  such  divorce  was  for 
that  cause  decreed  by  said  court ;  that,  by  said  decree 
the  decedent  was  prohibited  from  re-marrying  in  the 
lifetime  of  said  Eva  L.  Stack;  that  in  December, 
1883,  while  said  Eva  was  yet  living,  the  decedent  and 
the  proponent,  being  together  in  the  city  of  Philadel- 
phia, in  the  State  of  Pennsylvania,  were  married  by  a 
magistrate  of  said  city,  in  accordance  with  the  mar- 
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riage  laws  of  said  State;  that  the  decedent  and  the 
proponent  straightway  returned  to  the  State  of  Con- 
necticut, and  there  continued  to  reside  until  the  de- 
cedent's death  in  April,  1885. 

The  would-be  contestant  will  hereafter  be  afforded 
opportunity,  if  he  desires  it,  to  present  evidence  tend- 
ing to  show  that  the  decedent  was  not,  in  fact,  the 
father  of  Helena  Stack ;  but  it  will  be  assumed,  for 
present  purposes,  that  the  evidence  tending  to  establish 
his  paternity  will  not  be  overthrown.  Upon  the  facts 
above  stated  two  questions  arise : 

1.  Should  the  Pennsylvania  marriage  be  upheld,  for 
the  purposes  of  this  proceeding,  as  lawful  and  valid  in 
the  State  of  New  York  ? 

2.  Did  such  marriage  legitimate  the  said  Helena 
Stack,  so  as  to  make  her,  upon  decedent's  death,  his 
next  of  kin  and  heir  at  law,  not  only  in  Pennsylvania 
but  also  in  the  States  of  Connecticut  and  New  York  ? 

It  has  been  the  settled  law  of  New  York  ever  since 
the  decision  of  the  Court  of  Appeals  in  Van  Voorhis 
v.  Brintnall  (86  iV".  I^.,  18),  that,  despite  the  provision 
in  a  decree  of  divorce  granted  by  a  court  of  this 
State,  on  the  ground  of  the  adultery  of  one  of  the 
parties,  prohibiting  such  party  from  marrying  during 
the  lifetime  of  the  other,  a  marriage  entered  into  by 
such  party  in  another  State,  if  valid  there  is  valid  here, 
even  though  the  parties  to  such  marriage  be  residents 
of  this  State,  and  even  though  they  have  gone  to  such 
other  State  for  the  very  purpose  of  evading  the  laws 
of  JNew  York  (Thorp  v.  Thorp,  90  N.  Y.,  602 ;  Moore 
V.  Hegeman,  92  iV".  Y.y  521).  No  proof  has  been 
submitted,  in  the  present  case,  as  to  the  existence  of 


Digitized  by  VjOOQ IC 


284    CASES  IN  THE  SURROGATES'  COURTS. 

STACK  V.   STACK. 

any  restrictive  provisions  in  the  law  of  Pennsylvania, 
because  of  which  decedent's  marriage  with  the  pro- 
ponent was  not  valid  in  that  State ;  but  counsel  for 
contestant  quotes  in  his  brief  a  section  of  a  Pennsyl- 
vania statute  which  declares  that "  the  husband  or  wife 
who  shall  have  been  guilty  of  the  crime  of  adultery 
shall  not  marry  the  person  with  whom  the  said  crime 
was  committed  during  the  life  of  the  former  wife  or 
husband."  This  provision  forms  a  part  of  a  statute 
which  relates  entirely  to  divorces  decreed  by  the 
courts  of  Pennsylvania  in  accordance  with  the  laws  of 
that  State.  It  affects  only  such  persons  as  have  been 
parties  to  divorce  proceedings  in  the  tribunals  of  that 
State  and  has  no  application  to  persons  whose  adulter- 
ous relations  have  formed  the  basis  for  decrees  of 
divorce  outside  the  limits  of  Pennsylvania  (Van  Voor- 
his  V.  Brintnall,  stipra;  Dorsey  v.  Dorsey,  7  Watis^ 
349;  Bullock  v.  Bullock,  122  Mass.,  3;  HUl  v.  ffiU, 
42  Fenn.  St,  198,  204). 

I  hold,  therefore,  that  the  marriage  of  the  decedent 
and  proponent  was  valid  in  Pennsylvania,  and  as  it 
was  not  contrary  to  the  laws  of  nature,  and  is  not 
shown  to  have  been  rendered  void  by  any  positive 
law  of  New  York  or  of  Connecticut,  it  must  be  treated 
as  valid  in  New  York  and  as  vaUd  in  Connecticut. 

The  testimony  shows  that  there  is  a  statute  of 
Pennsylvania,  whereby  a  child  born  out  of  lawful 
wedlock  is  made  legitimate  by  the  marriage  of  its 
parents.  This  statute  is  as  follows:  "In  any  and 
every  case  where  the  father  and  mother  of  an  illegiti- 
mate child  or  children  shall  enter  into  the  bonds  of 
lawful  wedlock  and  cohabit,  such  child  or  children 
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shall  thereby  become  legitimate  and  enjoy  all  the 
rights  and  privileges  as  if  born  during  the  wedlock  of 
their  parents/'  A  similar  provision  is  shown  to  have 
been  ever  since  June,  1876,  upon  the  statute  book  of 
Connecticut.  It  declares  that:  "Where  the  parents 
of  children  born  before  marriage  afterwards  inter- 
marry and  recognize  such  children  as  their  own,  such 
children  shall  inherit  equally  with  their  other  children 
under  the  statute  of  distributions,  and  shall  be  legiti- 
mate." 

It  was  held  by  the  Court  of  Appeals,  in  Miller  v. 
Miller  (91  iV.  Zl,  315),  that  when  an  illegitimate 
child  has  by  the  subsequent  marriage  of  its  parents 
become  legitimate,  by  virtue  of  the  laws  of  the  State 
or  country  where  such  marriage  has  taken  place  and 
where  its  parents  have  been  domiciled,  it  is  thereafter 
legitimate  everywhere.  Miller  v.  Miller  would  be 
decisive  of  the  case  at  bar  if,  at  the  time  the  decedent 
and  the  proponent  intermarried,  they  had  been  domi- 
ciled in  the  State  of  Pennsylvania.  They  were  in 
fact  domiciled  at  that  time  in  the  State  of  Connecti- 
cut, but  in  that  State  the  legitimation  of  a  child  born 
out  of  wedlock  could  be  effected,  precisely  as  in  Penn- 
sylvania, by  the  subsequent  marriage  of  its  parents, 
provided  only  that  the  parents  thereafter  recognized 
the  child  as  legitimate.  Such  recognition  has  been 
established  in  the  case  at  bar.  I  hold,  therefore,  that 
the  infant  Helena  Stack  from  the  time  of  the  inter- 
marriage of  her  parents,  became  their  legitimate  child 
in  the  State  of  Connecticut,  and  that  her  claim  to  be 
decedent's  next  of  kin  and  heir  at  law  must  here  be 
upheld. 
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As  the  case  now  stands,  therefore,  decedent's  father 
seems  to  have  no  interest  in  the  estate ;  he  will  how- 
ever, as  has  heen  already  stated,  be  permitted  to  show, 
if  he  can,  that  the  decedent  and  Helena  Stack  were 
not  father  and  daughter. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Sueeo- 
GATE. — September,  1887. 

Matter  of  Collins. 

Li  the  matter  of  the  estate  of  Michael  Collins,  der 

ceased. 

One  applying  for  a  Dew  trial,  on  the  ground  of  newly  discovered  evidence, 
must  present  the  affidavits  of  the  proposed  witnesses,  or  explain  his 
omission. 

Motion  for  new  trial. 

W.  C.  Beecheb,  for  the  motUm, 
J.  O' Byrne,  opposed. 

The  Surrogate. — ^I  must  deny  the  motion  for  a  new 
hearing  herein.  I  am  not  entirely  satisfied  that,  by  the 
exercise  of  reasonable  diligence,  the  respondent's  attor^ 
ney  might  not,  before  trial,  have  discovered  the  evi- 
dence upon  which  he  now  relies.  And,  besides,  he 
does  not  present  the  affidavits  of  the  persons  from 
whom  he  expects  the  additional  testimony  or  show 
why  he  has  failed  so  to  do.  This  circumstance  is  of 
itself  fatal  to  his  application  (Shumway  v.  Fowler,  4 
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Johns.,  425 ;  Denn  v.  Morrell,  1  Hall,  382 ;  Sheppard 
V.  Sheppard,  5  Hals.,  250 ;  Smith  v.  Gushing,  18 
Wise,  295;  Gould  v.  Moore,  40  JST.  Y,  Sup'r.,  387; 
Arnold  v.  Skaggs,  35  CaL,  684 ;  Cowan  v.  Smith,  35 
III,  416 ;  Bright  v.  Wilson,  7  B.  Man.,  122). 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— September,  1887. 

Matter  of  Morey. 

In  the  matter  of  the  estate  of  Harriet  Morey,  de- 
,     ceased. 

Under  Code  Civ.  Pro.,  §§  1312,  1351,  the  mere  pendency  of  an  appeal,  taken 
by  an  executor  from  a  judgment  rendered  against  him  in  his  represen- 
tative capacity,  is  no  bar  to  a  motion,  made  by  the  creditor  under  id., 
§  1825,  for  leave  to  issue  execution. 

Application  for  leave  to  issue  execution  against 
executor. 

H.  M.  Whitehead, /or pefiWoncr. 
J.  P.  Reed, /or  executor,  opposed. 

The  Surrogate. — On  March  21st,  1887,  the  peti- 
tioner herein  recovered,  in  the  Supreme  Court,  a 
judgment  against  the  executor  of  this  estate,  in  the 
sum  of  $1,349.22.  The  petitioner  now  asks  leave, 
under  §  1825  of  the  Code  of  Civil  Procedure,  to  issue 
an  execution  for  the  enforcement  of  such  judgment, 
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alleging  in  his  application  that  the  respondent  has  in 
his  hands  funds  of  the  estate  applicable  to  such  judg- 
ment in  excess  of  all  sums  chargeable  against  him 
for  expenses,  and  in  excess  of  all  claims  of  greater 
dignity  than  the  petitioner's  and  of  all  claims  of  the 
class  to  which  that  of  the  petitioner  belongs.  The 
respondent  does  not  deny  this  allegation  as  to  suflB- 
ciency  of  assets,  but  insists  that  leave  to  issue  execu- 
tion should  be  refused  because  he  has  appealed  from 
the  judgment  aforesaid  to  the  General  Term  of  the 
Supreme  Court.  He  admits  that  he  has  given  no 
undertaking  on  such  appeal,  to  effect  a  stay  of  pro- 
ceedings, and  that  he  has  obtained  no  stay  from  the 
Supreme  Court. 

Section  1351  of  the  Code  of  Civil  Procedure  declares 
that,  only  where  it  is  specially  prescribed  by  law  (and 
there  is  no  special  prescription  in  cases  like  the  case 
at  bar),  does  an  appeal  to  the  General  Term  operate, 
of  itself,  as  a  stay  of  the  execution  of  the  judgment 
appealed  from,  but  such  stay  must  be  effected,  if  at 
all,  by  filing  a  proper  undertaking  or  by  procuring  a 
direction  of  the  court  into  or  from  which  the  appeal 
is  taken,  or  of  a  judge  thereof.  Section  1312  provides 
that,  where  an  appeal  has  been  taken  by  an  executor 
to  the  General  Term,  the  court  into  or  from  which 
the  appeal  is  taken  may,  in  its  discretion,  and  upon 
notice  to  the  respondent,  dispense  with  or  limit  the 
security. 

I  hold,  therefore,  that  the  mere  fact  of  the  pendency 
of  this  respondent's  appeal  will  not  justify  me  in 
denying  the  petitioner  s  application.  A  contrary  view 
is  taken  in  Curtis  v.  Stilwell  (32  Barb.,  354),  cited  by 
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the  executor's  counsel,  but  that  decision  was  reversed 
by  the  Court  of  Appeals  (25  How.  Pr.y  595). 

Unless  the  respondent  shall  within  ten  days  obtain 
a  stay  of  proceedings,  the  petitioner  may  issue  execu- 
tion. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
OATB. — ^October,  1887. 

Flago  v.  Harbbck. 

In  the  matter  of  the  estate  of  Ella  S.  Flagg,  de- 
ceased. 


Decedent,  by  her  will,  made  certain  dispositions  in  favor  of  her  hnsband, 
as  follows:  (1)  she  bequeathed  to  him  certain  jewelry  and  apparel; 

(2)  gave  him  '*  $1,700»  absolutely,"  stating  that  this  sum  represented  a 
gift  from  him,  and  that  she  did  not  consider  it  a  part  of  her  estate; 

(3)  gave  him  '* $2,000,  absolutely";  (4)  gave  $8,000  to  the  executors, 
in  trust  to  invest,  etc.,  and  pay  the  '*  interest  and  income,"  to  him, 
for  life,^remainder  over;  and  (5)  directed  that,  if  he  were  living  when 
her  son,  H.,  attained  majority,  the  executors  take  $10,000  out  of  the 
principal  of  the  share  of  H.,  invest  the  same,  etc.,  and  pay  the  *'  inter- 
est and  income"  to  the  husband,  for  life,~remainder  over. 

A  codicil  read  as  follows:  **  I  hereby  revoke  any  bequest  qf  money  or  inter- 
est qf  money  made  in  my  last  will  and  testament  to  my  husband,  except- 
ing the  interest  at  6  per  cent,  of  $10,000  during  his  lifetime,  and  the 
snm  of  $2,000  which,  as  I  have  stated  in  my  will,  I  consider  a  gift 
from  him,"  etc.  It  was  contended  that  the  ''exception  "  in  the  codi- 
cil, operated  as  a  revocation,  in  toto,  and  effected  a  new  and  substan- 
tive bequest. — 

Held^  that  the  codicil,  though  not  precise  in  its  descriptions,  must  be  held 
to  revoke  all  the  pecuniary  bequests  to  the  husband,  except  the  third, 
and  the  last,  in  the  foregoing  enumeration. 

Construction  of  will,  upon  judicial  settlement  of 
Vol.  VI.— 19 
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account  of  Charles  T.  Harbeck  and  another  as  execu- 
tor of  decedent's  will. 

Richard  &  Bbown,  for  executor. 
F.  P.  Slade,  for  legatee. 

The  Surrogate. — The  disposition  of  this  decedent's 
estate  is  directed  by  two  testamentary  papers — a  will 
proper  and  a  codicil  thereto.  The  earlier  of  these 
instruments  contains,  among  other  things,  the  pro- 
visions following : 

First.  A  bequest,  to  the  husband  of  the  testatrix, 
of  certain  jewelry  and  wearing  apparel. 

Second.  A  bequest  thus  worded:  "I  give  to  ray 
said  husband  the  sum  of  $1,700  absolutely.  This  sum 
he  gave  to  me,  and  I  do  not  consider  it  a  part  of  my 
estate.  I  also  give  to  my  said  husband  the  sum  of 
|2,000  absolutely. 

Third.  A  bequest,  in  its  fourth  article,  of  the  sum 
of  $8,000  to  "its  executors,"  in  trust  for  the  following 
use  and  purpose  :  "  That  they  shall  loan  out  or  invest 
the  same  and  collect  and  receive  the  interest  and 
income  thereof,  and  shall,  from  time  to  time,  as  said 
interest  and  income  shall  be  received,  pay  all  of  said 
interest  and  income  to  my  said  husband,  James  S. 
Flagg,  so  long  as  he  shall  live.  Upon  his  death,  I  give 
said  principal  sum  of  $8,000  to  my  child  or  children, 
and  lawful  issue  of  deceased  child  or  children  of  mine 
living  at  the  decease  of  my  said  husband " 

The  will  further  directs,  by  its  sixth  article,  that,  in 
the  event  that  the  husband  of  the  testatrix  shall  be 
living  at  the  time  when  her  son  Herbert  shall  attain 
his  majority,  her  executors   shall  take   the  sum  of 
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$10,000  from  out  the  share  of  the  principal  of  her 
estate  then  held  in  trust  -by  them  for  her  child's  bene- 
fit, and  shall  invest  the  same,  and  collect  and  receive 
the  interest  and  income  thereof,  and  pay  all  of  said 
interest  and  income  semi-annually  to  her  husband  as 
long  as  he  shall  live.  The  principal  sum  of  $10,000 
is  given,  upon  the  death  of  the  husband,  to  the  child 
or  children  and  the  lawful  issue  of  any  deceased  child 
or  children  of  the  testatrix  who  shall  be  then  Uving. 

The  codicil  to  this  will  contains  a  provision  which 
is  the  subject  of  the  present  controversy.  It  is  as 
follows:  "I  hereby  revoke  any  bequest  of  money  or 
interest  of  money  made  in  my  last  will  and  testament 
to  my  husband  James  H.  Flagg,  excepting  the  interest 
at  6  per  cent,  of  $10,000  during  his  lifetime,  and  the 
sum  of  $2,000  which,  as  I  have  stated  in  my  will  I 
consider  a  gift  from  him,  and  therefore  do  not  include 
in  my  estate." 

I  am  satisfied  that  it  was  the  intention  of  the  testa- 
trix, ill  using  the  words  following  the  word  ''  except- 
ing," to  take  out  of  the  operation  of  the  revocation 
provision,  and  to  sanction  anew  as  effective  disposi- 
tions, two  of  the  gifts  which  she  understood  to  have 
been  bequeathed  by  her  will.  Neither  of  these  gifts 
is  described  in  the  codicil  with  absolute  precision,  but 
I  cannot  doubt  that,  in  using  the  words  "  interest  at  6 
per  cent,  of  $10,000  during  his  lifetime,"  she  intended 
to  refer  to  the  bequest  of  "  the  interest  and  income  of 
$10,000"  which  the  wil^  gives  her  husband  in  case  he 
shall  be  living  when  her  son  Herbert  shall  come  of 
age.  The  codicil  does  not  undertake  to  revoke  all 
the  provisions  of  the  will  for  Mr.  Flagg's  benefit.     It 
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revokes  all  except  the  one  above  indicated  and  the 
one  which  bequeaths  the  legacy  of  $2,000.  The  con- 
tention, that  the  language  in  dispute  was  intended  to 
operate  as  a  revocation  in  totOy  and  that  the  words 
following  the  word  "excepting"  are  effective  as  a 
new  and  substantial  bequest,  seems  to  me  utterly  un- 
tenable. 

Although  the  guardian  of  the  infant  gave  secu^ 
ity  upon  his  appointment  and  qualification  in  Kings 
county,  he  must  execute  and  deposit  a  bond,  in  pur- 
suance of  §  2746  of  the  Code  of  Civil  Procedure,  be- 
fore he  can  obtain  possession  of  his  ward's  estate 
(Rieck  V.  Fish,  1  Dem.,  75). 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— October,  1887. 

Matter  of  McCready. 

In  the  matter  of  the  estate  of  Margaret  McCreadt, 

deceased. 

The  final  claose  of  the  first  section  of  the  **  Act  to  tax  gifts,  legacies  and 
collateral  inheritances  in  certain  cases,"— L.  1885,  ch.  483,  as  amend- 
ed by  L.  1887,  ch.  713,— whereby  it  is  "  provided  that  an  estate  which 
may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be 
subject  to  such  duty  or  tax,"  operates  to  relieve  from  the  excise  a 
testamentary  beneficiary,  or  a  distributee  in  intestacy,  who  takes  an 
interest  of  a  value  less  than  $500;  and  does  not  refer  to  the  estate  <d 
the  testator  or  ancestor. 

Assessment  of  "collateral  inheritance  tax "  upon 
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the  passing  of  interest  under  decedent's  will.     The 
facts  are  stated  in  the  opinion. 

J.  G.  Steabns, /or  executor. 

The  Surrogate. — ^It  is,  among  other  things,  pro- 
vided by  section  1  of  chapter  483  of  the  Laws  of  1885 
that  "  all  property  which  shall  pass  by  will  from  any 
person  who  may  die  seized  or  possessed  of  the  same 
while  being  a  resident  of  this  State  to  any  person  or 
persons  other  than  to  certain  classes  of  persons  in 
such  section  specified,  shall  be  subject  to  a  tax  of  five 
dollars  on  every  hundred  dollars  of  the  clear  market 
value  of  such  property."  It  is,  by  the  same  section; 
further  provided  that  "an  estate  which  may  be  valued 
at  a  less  sum  than  five  hundred  dollars  shall  not  be 
subject  to  said  tax." 

This  testatrix,  who  was  at  the  time  of  her  death  a 
resident  of  the  county  of  New  York,  and  who  died 
seized  and  possessed  of  property  of  the  value  of  several 
thousand  dollars,  bequeathed,  by  her  will,  three  lega- 
cies, of  $400  each,  to  persons  not  included  within  any 
of  the  classes  exempted  from  taxation.  Are  those 
legacies  liable  to  the  tax?  in  other  words,  does  the 
$500  proviso  above  quoted  relate  to  the  entire 
"  estate "  of  a  testator,  or  does  it  relate  rather  to  the 
particular  "  estate  "  which  is  conferred  by  such  testa- 
tor's bounty  upon  his  legatee  or  devisee  ? 

Of  these  two  interpretations,  the  former  seems  most 
consistent  with  certain  portions  of  the  statute  in  ques- 
tion, and  the  latter  with  certain  other  portions,  but 
taking  the  act  as  a  whole  I  am  of  the  opinion  that, 
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whatever  may  be  the  extent  of  a  testator's  possessions, 
such  of  bis  bequests  and  devises  as  are  of  less  value 
than  $500  are  not  subject  to  tax. 

The  title  of  the  statute  here  under  consideration  is 
"  An  act  to  tax  gifts,  legacies  and  collateral  inher- 
itances," and  this  title  is  well  chosen  to  indicate  in 
general  terms  the  purpose  declared  by  the  legislature 
in  the  body  of  the  statute.  The  tax  is  not  imposed 
upon  a  testator's  entire  "  estate  "  as  such ;  it  is  im- 
posed, under  certain  circumstances,  upon  each  and 
every  passing  or  devolution  of  property  ordered  by 
his  will  in  favor  of  each  and  every  beneficiary  not 
within  the  excepted  classes.  The  burden  of  this  tax 
rests  upon  such  beneficiary,  and  not  upon  the  general 
estate  of  his  testator ;  apart,  therefore,  from  any  criti- 
cal examination  of  the  somewhat  obscure  phraseology 
of  the  statute,  it  would  seem  probable  that  the  legisla- 
ture intended  that  the  exemption  should  apply,  not  to 
such  general  estate,  but  to  the  legacies  and  devises 
which,  save  for  such  exemption,  would  be  subject  to 
tax.  There  is,  surely,  little  reasonableness  in  a  scheme 
that  would  relieve  from  taxation  the  taker  of  a  $400 
bequest,  parcel  of  a  $450  estate,  but  would  deny  such 
relief  to  the  taker  of  a  like  bequest,  parcel  of  an 
estate  of  more  considerable  value. 

The  contention  that  the  proviso  relates  to  the  sev- 
eral parcels  of  property  passing  to  a  testator's  bene- 
ficiaries, rather  than  to  the  entire  property  of  the 
testator  himself,  finds  support  in  the  circumstance 
that  the  estate  exempted  is  not  an  estate  which  is  of 
less  value  than  $500,  but  "an  estate  which  maybe 
valued  at  a  less  sum  than  $500."     Valued  by  whom? 
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The  answer  to  this  question  is  found  I  think  in  §  13, 
which  directs  the  appointment  of  appraisers  "  to  fix 
the  value  of  property  of  persons  whose  estates  shall 
be  subject  to  the  payment  of  such  tax ;"  and,  as  has 
been  stated  already,  the  estates  of  decedents  are  not, 
as  an  entirety,  subject  to  tax  at  all.  The  valuation 
referred  to  in  §  1  is  thus  discovered  to  be  the  valua- 
tion of  appraisers,  which  appraisers  are  not  called 
upon  under  the  act  to  value  any  portion  of  a  dece- 
dent's estate  except  portions  passing  to  persons  of  the 
taxable  class. 

It  may  be  added  that,  if  the  proviso  to  §  1  was  in- 
tended to  effect  any  other  purpose  than  the  relief 
from  taxation  of  the  recipients  of  small  bequests, 
devises  and  distributive  shares,  it  must  have  been 
intended  to  relieve  persons  upon  whom  the  law  casts 
the  labor  of  assessing  and  collecting  the  tax,  from 
performing  that  labor  in  cases  where  only  a  petty 
revenue  would  result  to  the  State.  But  how  far  is 
that  object  effected  by  the  proviso  here  in  question, 
assuming  that  its  word  ^'  estate  *'  means  the  estate  of 
the  decedent  ?  If  a  testator  leaving  property  of  the 
value  of  $500,  or  upwards,  gives  all  of  it  except  a 
single  dollar's  worth  to  persons  exempt  from  the  tax, 
and  gives  that  dollar's  worth  to  a  person  not  exempt, 
the  machinery  of  the  statute  must  be  set  in  operation 
to  collect  the  five  cents  to  which  the  State  is  in  such 
a  case  entitled.  Herein  lies  an  argument  against  any 
interpretation  of  the  proviso  except  an  interpretation 
that  would  involve  the  freedom  from  taxation  of  the 
three  legacies  of  $400  each  in  the  case  at  bar. 

I  hold  that  those  legacies  are  not  taxable. 
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New  Yoek  Coukty.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— October,  1887. 

Fabquhabson  v.  Nugent. 

In  the  matter  of  the  estate  of  Memican  H.  Howabd, 

deceased. 

An  executor  who  has  paid  a  "  collateral  inheritance  tax/'  upon  a  legacy  to 
an  infant,  with  the  knowledge  and  consent  of  his  general  guardian, 
cannot,  on  a  subsequent  accounting,  he  held  liable,  at  the  instance  of 
a  guardian  ad  litemy  for  the  amount  so  paid,  upon  the  ground  of  an 
alleged  exemption. 

No  commissions  accrue  upon  a  specific  legacy,  although  the  article  be- 
queathed has  been  sold,  and  the  price  collected  and  paid  over  by  the 
executor,  with  the  approval  and  by  the  direction  of  the  legatee. 

Upon  the  judicial  settlement  of  the  account  of 
Frederick  F.  Nugent,  ancillary  executor  of  decedent's 
will,  Anne  Farquharson  and  another,  infant  specific 
legatees,  objected  to  the  charge  of  $3,046.32,  being 
amount  of  "  collateral  inheritance  "  tax,  with  interest, 
assessed  and  paid  by  the  executor  to  the  city  comp- 
troller, on  June  9th,  1887,  so  far  as  the  same  was  a 
charge  upon  two  fifths  of  the  specific  legacy  bequeathed 
to  Mrs.  Lydia  D.  Farquharson  and  her  four  chil- 
dren, on  the  ground  that  the  legacy  was  not  taxable 
because  testator,  at  the  time  of  his  death,  was  not  a 
resident  of,  nor  domiciled  within  the  State  of  New 
York,  but  was  then  a  resident  of,  and  domiciled  within 
the  State  of  Pennsylvania,  where  his  will  was  pro- 
bated, and  letters  testamentary  therein  issued ;  "  where- 
fore said  tax  was  erroneously  paid  by  said  ancillary 
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executor,  and  is  not  a  charge  upon  these  infants'  share 
thereof,  and  the  same  should  be  recovered  by  said 
ancillary  executor  as  provided  by  §  12  of  said  act." 

Wtllts  Bekbdict, /or  ancillary  executor. 
A.  R.  Genibt,  special  giuirdian. 

The  Surrogate. — ^I  do  not  feel  called  upon  to  de- 
cide in  this  case  whether  the  legacy  to  Mrs.  Farquhaiv 
son  and  her  four  children  was  or  was  not  subject  to 
taxation  under  the  so-called  Collateral  Inheritance  Law, 
at  the  time  when  the  accounting  party  paid  the  tax 
thereon. 

It  is  alleged  in  his  behalf,  and  is  not  denied,  that  the 
appraisement  of  this  legacy  was  made  in  compliance 
with  the  formalities  provided  by  the  statute  and  after 
due  notice  to  the  legatees.  The  tax  was  assessed  and 
fixed  by  the  Surrogate  on  June  9th,  1887,  and  was  on 
that  day  paid  by  the  executor.  Six  days  theretofore, 
he  had  procured  from  all  persons  interested  in  the  leg- 
acy, including  Mrs.  Farquharson,  as  guardian  of  these 
infant  objectors,  a  consent  that  the  tax  be  paid.  Un- 
der these  circumstances,  the  special  guardian's  claim, 
that  the  executor  should  be  charged  with  two  fifths  of 
the  total  payment,  must  be  overruled. 

The  legacy  here  in  question  was  a  specific  legacy, 
and,  although  the  bond  bequeathed  was  sold  and  con- 
verted into  money  by  the  accounting  party,  with  the 
approval  and  by  the  direction  of  the  legatees,  I  must 
disallow  his  claim  to  commissions. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—October,  1887. 

Matter  of  Jacobson. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per propounded  as  the  will  of  Dorothea  Jacob- 
son,  deceased. 

Where  a  substantial  portion  of  a  will,  as,  e.  g,j  the  clause  appointing  an 
executor,  appears  beneath  the  subscription  of  the  testator,  the  ques- 
tion whether  the  will  is  invalid,  or  such  clause  surplusage,  depends 
upon  when  the  latter  was  inserted. 

Application  for  probate  of  decedent's  will. 

Albert  Bach, /or  proponent. 

Louis  Levy,  and  S.  J.  Crooks, /or  conte9tanU. 

The  Surrogate. — ^I  am  satisfied,  by  the  testimony 
submitted  in  this  proceeding,  that  the  paper  pro- 
pounded for  probate  as  the  will  of  Dorothea  Jacobson 
was  signed  by  her  in  the  presence  of  the  subscribing 
witnesses;  that  those  witnesses  severally  appended 
their  names  to  such  paper  at  her  request,  and  that,  in 
their  presence,  she  declared  it  to  be  her  will.  It  is, 
however,  contended  that  probate  should  be  denied  be- 
cause the  signature  of  the  testatrix  is  not  at "  the  end" 
of  the  instrument,  as  required  by  law. 

Upon  examination  of  the  alleged  will,  it  appears 
that  the  signatures  of  the  witnesses  are  below  the 
signature  of  the  decedent,  and  that,  underneath  them 
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all,  appear  the  words :  "  William  Wolff  to  be  executor. 
Witness  Dr.  Harris,  Mrs.  Abrahamson  and  Mr.  Gold- 
berg." When  this  was  written,  or  by  whom  it  was  writ- 
ten, the  testimony  does  not  clearly  disclose.  There  is 
no  appointment  of  an  executor  in  the  body  of  the 
instrument,  and  if  in  fact  the  words  above  quoted 
were  inserted  before  execution,  they  must  be  consid- 
ered as  a  part  of  a  pretended  testamentary  paper, 
which  is  invalid  for  the  reason  insisted  upon  by  the 
contestant's  counsel.  If,  on  the  other  hand,  the 
words  in  question  were  not  upon  the  paper  at  the 
time  it  was  signed  and  published,  its  validity  has  not 
been  destroyed  by  their  subsequent  insertion. 

Further  evidence  may  be  offered  in  this  regard, 
before  the  final  determination  of  this  controversy. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— October,  1887. 

Peck  v.  Belden. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per propounded  as  the  will  of  Sarah  H.  Peck, 
deceased. 

Where  an  alleged  will  has  been  prepared,  or  its  execution  procured,  by  one 
interested  in  its  dispositions,  the  ordinary  burden  of  proof  resting 
upon  a  proponent  is  Increased  by  reason  of  the  suspicion,  which  the 
law  indulges,  that  the  instrument  may  express  the  wishes  of  the 
beneficiary,  rather  than  those  of  the  decedent. 


Digitized  by  VjOOQ IC  ^ 


800    CASES  IN  THE  SURROGATES'  COURTS. 

PECK  V.   BELDEN. 

The  paper  purporting  to  be  the  will  of  decedent,  an  unmarried  woman  who 
left  a  number  of  blood-relatives,  her  surviving,  was  propounded  by 
one  who  for  many  years  had  been  her  physician,  was  directly  instru- 
mental in  procuring  its  execution,  and  was  constituted  sole  beneficiary 
and  executor.  It  appeared  that  decedent  was,  in  the  judgment  of  one 
of  the  subscribing  witnesses,  a  physician,  near  the  border  line  of  in- 
sanity at  the  time  of  subscription;  that  she  had  repeatedly  demurred 
to  executing  the  instrument  when  requested  to  do  so  by  proponent; 
and  that  the  chirography  resembled  that  of  proponent,  who,  however 
did  not  admit  that  it  was  his  own: — while,  on  the  other  hand,  the  evi- 
dence failed  to  show  who  originated  the  alleged  will,  in  whose  custody 
it  had  remained,  how  proponent  obtained  possession,  or  whether  dece- 
dent had  ever  given  any  instructions  as  to  its  contents.^ 

Held,  that  the  paper  was  undeserving  of  probate. 

Application  for  probate  of  decedent's  will.  The 
facts  are  stated  in  the  opinion. 

BiBDSEYE,  Cloyd  &  Bayiabs,  fov  propofietU, 
N.  B.  Sanborn,  and  S.  J.  Cbooks, /or  contestants. 

The  Surkogate. — This  decedent,  who  was  a  resi- 
dent of  the  city  of  New  York,  died  on  the  31st  of 
October  last,  leaving  as  her  surviving  next  of  kin  and 
heirs  at  law  a  sister  of  the  whole  blood,  a  brother  and 
a  sister  of  the  half  blood,  three  nephews  and  two 
nieces. 

On  the  day  following  her  death,  Dr.  Ebenezer  B. 
Belden  propounded  for  probate  in  this  court  a  paper 
purporting  to  be  her  last  will  and  testament.  No  one  of 
decedent's  relatives,  near  or  remote,  is  named  in  this  in- 
strument as  a  beneficiary ;  if  it  is  in  truth  her  will,  her 
entire  estate,  which  is  admittedly  of  very  considerable 
value,  is  now  the  property  of  the  proponent,  and  its 
administration  must  be  committed  to  his  hands  as  sole 
executor.  All  the  heirs  at  law  and  next  of  kin  of  the 
decedent  have  appeared  in  opposition  to  the  propo- 
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nent's  claims,  and  insist  that,  upon  his  own  showing, — 
for  he  has  rested  his  case — ^his  petition  for  probate 
should  be  denied. 

It  is  not  disputed  that,  for  many  years  prior  to  the 
execution  of  this  paper,  the  proponent  and  decedent 
sustained  to  each  other  the  confidential  relation  of 
physician  and  patient ;  nor  is  it  disputed  that  the  pro- 
ponent was  directly  instrumental  in  procuring  the 
paper  to  be  executed  Its  two  subscribing  witnesses 
are  George  Holl  and  Dr.  John  E.  Stillwell.  The  latter 
acted  as  witness  upon  the  express  request  of  the  pro- 
ponent, and,  upon  a  like  request,  invoked  the  services 
of  his  associate,  Mr.  Holl.  Dr.  Stillwell  was  at  the 
time  (June,  1882)  employed  as  an  assistant  in  Dr. 
Belden's  office,  and  the  two  subsequently  became 
partners.  As  to  the  origin  of  this  alleged  will,  the 
evidence  is  utterly  silent.  There  has  been  no  proof 
of  instructions  and  no  production  of  a  draft ;  the  pro- 
ponent has  not  undertaken  to  show  by  whose  hand 
the  paper  was  written,  or  to  controvert  the  evidence 
strongly  tending  to  show  that  the  handwriting  is  his 
own.  Dr.  Stillwell's  testimony  in  this  regard  is  as 
follows :  He  said  at  first  that  the  handwriting  of  the 
alleged  will  bore  a  resemblance  to  Dr.  Belden's,  and 
might  be  his,  though  he  believed  the  contrary.  He 
subsequently  testified,  after  further  scrutiny,  ^^  I  be- 
lieve it  is  in  the  handwriting  of  Dr.  Belden.*'  Upon 
the  production  of  a  paper  written  by  the  proponent  in 
court  and  containing  his  signature,  and  a  copy  of  a 
portion  of  the  instrument  in  controversy.  Dr.  Stillwell 
said,  in  answer  to  a  question  whether  he  adhered  to 
the  belief  that  that  instrument  was  in  Dr.  Belden's 
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hand,  "  There  are  remarkable  points  of  resemblance, 
but  I  cannot  determine." 

If  I  were  required  to  pass  upon  the  question  now 
under  consideration,  by  my  own  unaided  comparison 
between  the  will  and  the  piece  of  writing  which  is 
admittedly  the  proponent's  own,  I  should  be  greatly 
perplexed ;  but  I  see  np  such  marks  of  dissimilarity 
between  the  chirography  of  the  one  paper  and  that  of 
the  other  as  to  dispel  the  conviction,  forced  upon  me  by 
Dr.  Stillwell's  testimony  and  the  proponent's  silence, 
that  the  two  pieces  of  writing  are  the  work  of  the 
same  hand.  Now  the  proponent  stands  before  the 
court,  not  as  admitting  that  this  alleged  will  was  writ- 
ten by  himself.  Oh  the  contrary,  out  of  the  mouth  of 
his  counsel,  he  claims  that  the  evidence  will  not 
warrant  that  conclusion.  This  is  to  my  mind  a  circum- 
stance of  the  gravest  importance,  in  view  of  a  legcal 
doctrine  which  counsel  for  the  contestants  invokes  in 
behalf  of  their  clients. 

That  doctrine  may  be  thus  stated :  Where  a  will  has 
been  prepared  or  procured  by  one  interested  in  its 
pro\dsions,  an  additional  burden  is  imposed  upon  those 
who  seek  to  establish  it ;  the  circumstance  is  regarded 
by  the  court  with  suspicion  and  jealousy,  and  there 
must  be  stronger  proof  than  would  else  be  required 
that  the  paper  propounded  expresses  the  free  unbiassed 
testamentary  purpose  of  the  alleged  testator,  and  not 
merely  the  wishes  of  the  interested  beneficiary. 
Moreover,  the  existence  of  a  confidential  relation,  such 
for  example  as  subsists  between  physician  and  patient, 
implies  of  itself  peculiar  opportunities  for  the  exercise 
b}'  the  former  over  the  latter  of  influence  and  author- 
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ity,  so  that  if  he  has  been  instrumental  in  procuring 
from  his  patient  a  will  containing  provisions  greatly  to 
his  advantage, "  fraud  and  undue  influence  will  readily 
be  inferred  unless  all  jealous  suspicion  is  put  to  rest" 
by  satisfactory  testimony  (Schouler  on  Wills,  256; 
Newhouse  v.  Godwin,  17  Barh.y  236  :  Barry  v.  Butlin, 
1  Curt,  637 ;  Baker  v.  Batt,  1  Curt,  135 ;  Wilson  v. 
Moran,  3  Bradf.,  172 ;  Ingram  v.  Wyatt,  1  Sag.  Ecc, 
384 ;  Crispell  v.  Dubois,  4  Barb.,  393 ;  Kinne  v.  John- 
son, 60  Barh.,  69;  Post  v.  Mason,  91  N.  Z.,  539; 
Trumbull  v.  Gibbons,  23  iVT.  J.  Law,  117;  Boyd  v. 
Boyd,  66  Fenn.  St,  283 :  Burling  v.  Loveland,  2  Curt, 
225). 

Now,  the  suspicions  of  undue  influence  and  fraud 
excited  by  the  testimony  upon  which  I  have  thus  far 
commented  have  not  been  removed,  but  on  the  con- 
trary have  been  greatly  strengthened,  by  other  por- 
tions of  the  evidence.  I  do  not  deem  it  necessary  to 
review  that  evidence  in  detail.  It  shows  that  the  de- 
cedent was  of  doubtful  testamentary  capacity  at  the 
time  with  which  we  are  here  concerned;  that,  in  the 
judgment  of  Dr.  Stillwell,  she  was  then  near  the  border 
Une  between  sanity  and  insanity,  and  passed  that  line 
soon  afterwards ;  that  she  "  demurred  "  when  Dr.  Bel- 
den's  assistant  asked  her  to  execute  this  pretended  will, 
and  said  that  before  signing  she  wanted  time  to  con- 
sider, because  its  provisions  were  not  quite  to  her  lik- 
ing ;  that  she  repeated  her  demurrer  when  for  certain 
reasons  assigned  by  Dr.  Stillwell  he  repeated  his  re- 
quest. It  fails  to  show  who  originated  this  will ; 
whether  or  not  the  decedent  ever  gave  instructions 
regarding  it ;  where  it  has  been  since  it  came  into  be- 
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ing ;  how  it  fell  into  the  possession  of  the  proponent 
himself. 

The  paper  is  not  deserving  of  probate. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subbo- 
GATE. — October,  1887. 

Matter  of  Morris. 
In  the  matter  of  the  estate  of  Peter  Morris,  deceased. 

Decedent,  by  his  will,  whereby  he  undertook  to  dispose  of  $86,000,  gave, 
inter  alia,  to  the  executors  $45,000  in  trust  to  invest,  and  apply  the 
income  to  the  use  of  his  widow.  A.,  for  life;  of  this  fund,  at  her  death, 
$35,000  to  go  to  a  son,  J.,  the  balance  being  directed  to  be  held  on 
another  trust  for  a  life,  at  whose  expiration,  the  principal  to  go  to  J. 
The  will  also  gave  to  A.  $1,000  absolutely,  and  directed  that  "  the 
above  bequests  for  the  benefit  of  my  wife  are  not  to  be  diminished,'*  in 
case  the  estate  proved  inadequate  to  satisfy  all  the  dispositions.  The 
entire  estate  yielding  only  $28,000,  whereof  A.  had  the  enjoyment,  as 
cestui  que  trust,  for  life,  it  was,  upon  her  death,^ 

Held,  that  the  $1,000  le^cy  should  be  paid,  in  full,  to  A.'s  r^resentative; 
and  the  provisions  in  favor  of  all  the  other  beneficiaries  be  subjected 
to  proportional  abatement. 

The  amount  of  commissions  due  to  an  executor  and  trustee,  at  the  expira- 
tion of  a  trust  administered  by  him  pursuant  to  directions  contained 
In  the  will-— determined. 

Contest  over  distribution  of  trust  funds,  upon  judi- 
cial settlement  of  account  of  executor  of,  and  trustee 
under,  decedent's  will. 

Bangs,  Stbtson,  Tracy  &  McYbagh, /or  executor. 
J.  S.  Grbves, /or  legatees. 
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The  Surrogate. — The  third  article  of  this  testa- 
tor's will  is  in  substance  as  follows  :  I  give  to  my  ex- 
ecutors $45,000,  in  trust,  to  invest  the  same,  and 
keep  the  same  invested,  and  to  apply  the  income 
thereof  to  the  use  of  my  wife  for  her  natural  life ; 
and,  after  her  death,  I  give  the  sum  of  $35,000,  part 
of  said  $45,000,  to  my  son  John  H.  Morris,  and  I 
authorize  and  direct  my  executors  to  collect  and  apply 
the  net  income  of  $10,000,  the  balance  of  said 
$45,000,  to  the  use  of  my  sister-in-law,  Elisa  P. 
Dykman,  for  her  life ;  and,  after  her  death,  I  give 
the  said  $10,000  to  my  said  son  John  H.  Morris. 

The  fourth  article  bequeaths  a  legacy  of  $1,000  to 
the  testator's  widow  and  divers  other  pecuniary  lega- 
cies to  persons  therein  specified. 

Article  nine  declares  that  "  the  above  bequests  for 
the  benefit  of  my  wife  are  not  to  be  diminished  in  case 
my  estate  shall  not  be  sufficient  for  all  the  devises 
and  bequests  of  this  will,  but  are  first  to  be  provided 
for,  and  are  upon  condition  that  she  accept  the  same 
in  lieu  of  all  dower  and  right  of  dower  and  other 
claims  upon  my  estate." 

It  is  unnecessary  to  specify  in  detail  the  remaining 
provisions  of  the  testator's  will.  By  the  instrument, 
BB  a  whole,  he  undertook  to  dispose  of  $86,000.  Of 
this  sum  he  directed  that  the  executor  should  hold  in 
trust  for  the  widow,  as  above  stated,  the  sum  of 
$45,000 ;  that  he  should  hold  the  further  sum  of 
$18,000  in  trust  for  other  beneficiaries,  and  should 
pay  the  sum  of  $23,000  to  legatees. 

It  appears,  by  a  statement  of  facts  to  which  all 
persons  interested  in  the  present  accounting  proceed- 
VoL.  VI.— 20 
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ing  have  agreed,  that  the  assets  which  have  come  to 
the  hands  of  the  executor  have  never  been  sufficient 
even  to  satisfy  the  trust  provision  for  the  benefit  of 
the  testator's  widow.  She  died  in  May  last,  having 
been  in  receipt  since  her  husband's  death  of  the  net 
income  of  his  entire  estate.  The  executor  now  has 
in  his  hands  about  $28,000  ready  for  distribution. 
What  must  he  do  with  it  to  satisfy  the  provisions  of 
the  will  ? 

That  the  testator,  by  the  ninth  article  of  that  in- 
strument, gave  a  preference  to  his  widow  over  all 
other  beneficiaries  to  the  extent  of  the  income  of 
$45,000,  or  of  the  whole  estate  if  it  should  not  be  of 
greater  value  than  that  amount,  is  admitted  on  all 
hands. 

I  do  not  find  any  expression,  implication  or  sugges- 
tion of  an  intention  on  his  part,  that  as  regards  the 
disposition,  after  the  widow's  death,  of  the  fund  which 
should  have  been  theretofore  yielding  income  for  her 
benefit,  any  person  named  in  the  will  as  a  beneficiary 
should  have  priority  over  any  other. 

I,  therefore,  hold  that  all  the  legacies  abate  pro 
rata,  with  the  single  exception  of  the  $1,000  legacy 
to  the  widow.  Her  representative  is  entitled  to  re- 
ceive the  same  in  full. 

As  to  commissions,  I  understand  that  the  account- 
ing party  has  already  received  such  sums  as  are  grant- 
able  to  him  by  law  in  his  capacity  as  executor.  As 
the  trust  for  the  widow's  benefit  is  terminated,  he 
may  properly  retain  full  commissions  as  trustee  upon 
such  portion  of  the  $28,000  as  is  now  released  for 
distribution  to  legatees,  except  the  $1,000  payable  to 
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the  widow's  representative.  He  is  entitled,  I  think, 
to  one  half  commissions  for  receiving  such  portion  of 
said  $28,000  as,  in  accordance  with  this  decision,  must 
be  retained  in  his  hands  upon  the  trusts  that  still  re- 
main unexecuted. 


New  Yobk  Coxtnty. — Hon.  D.  G.,  Rollins,  Surbo- 
GATE. — October,  1887. 

Matter  op  Hastings. 

In  the  matter  of  the  estate  of  Hugh  J.  Hastings, 

deceased. 


Where  a  testator,  in  indicating,  in  his  will,  the  subject  of  a  bequest,  uses 
words  which  aptly  describe  property  foond  by  the  executors  among 
his  assets,  and  are,  also,  aptly  descriptive  of  property  which  the  latter 
may  purchase  without  recourse  to  his  estate,  the  bequest  may  prop- 
erly be  treated  as  general.  Contra,  where  such  subject  is  a  thing 
which  the  testator  alone  possesses. 

Testator's  will  contained  a  clause  whereby  he  gave  and  bequeathed,  to  one 
nephew  *'  twenty  shares  of  the  capital  stock  of  the  G.  association; "  to 
another  nephew  ten,  and  to  each  of  three  others  five,  shares  of  the 
same  stock,  totidein  verbis.  Forty-five  shares  of  the  stock  described 
were  found  among  his  assets  and  duly  transferred  to  the  legatees. 
Previously  to  the  transfers,  dividends,  earned  in  testator's  lifetime, 
were  declared  upon  the  stocic  of  the  association,  the  share  whereof, 
belonging  to  testator's  estate,  came  to  the  hands  of  the  executors; 
upon  the  settlement  of  whose  account,  the  residuary  legatee  insisted 
that  the  bequests  of  stock  were  general,  and  had  been  fully  satisfied 
by  the  transfers  mentioned,  it  being  contended,  on  the  other  hand,  that 
the  dispositions  were  specific,  and  carried  the  dividends. — 

Held,  that,  upon  the  face  of  the  will,  alone,  the  legacies  appeared  to  be 
general  in  their  character;  btit  that  extrinsic  evidence  was  admissible 
to  show  the  relation  sustained  by  the  testator  and  his  estate  towards 
the  subject  thereof. 

It  appearing  by  such  evidence,  when  introduced,  that,  at  the  time  of  the 
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execution  of  the  will,  it  was  true,  and  testator  knew,  that  he  alone 
owned  a  sufficient  number  of  shares  of  the  stock  described  to  satisfy 
the  bequests, — a  like  number  thereof,  other  than  his  own,  not  being 
in  existence; — and  that  during  the  period  expiring  at  his  death  he  not 
only  parted  with  none  of  these  shares  but  acquired  others, — 

Held,  that  these  facts  were  inconsistent  with  any  interpretation  of  the  will 
other  than  one  involving  an  intention  on  testator's  part  to  bestow, 
specifically*  a  portion  of  the  very  stock  which  he  owned  at  the  time  of 
his  death ,  and  that  the  lef^atees  of  the  stock  took  their  ratable  shares 
of  the  dividends,  as  the  increment  of  specific  legacies- 

Tilft  V.  Porter,  SN.  T.,  516— distinguished. 

Construction  of  will  upon  judicial  settlement  of  ac- 
counts of  executors  of  decedent's  will.  The  facts  are 
stated  in  the  opinion. 

Kneyals  a  Ransom,  for  residuary  legatee. 

RoscoB  CoNKLiNO,  W.  E.  Gbiffin,  and  Cbanx  A  Lockwood,  for 
other  legatees. 

The  Surrogate. — This  testator  died  in  September, 
1883,  leaving  a  will,  that  he  had  executed  in  January, 
1882,  whereby  he  appointed  John  Hastings,  Beverly 
Ward  and  Jenkins  Van  Schaick  as  his  executors.  This 
will  was  admitted  to  probate  in  October,  1883.  It 
contains  the  following  provision : 

"  I  give  and  bequeath  unto  my  nephew  John  Hast- 
ings son  of  John  Hastings,  twenty  shares  of  the  cap- 
ital stock  of  the  Commercial  Advertiser  Association, 
and  to  my  nephew  Hugh  Hastings  ten  shares  of  said 
capital  stock,  and  to  my  nephew  Schoolcraft  Hastings 
five  shares  of  said  capital  stock,  and  to  my  nephew 
William  Hastings  five  shares  of  said  capital  stock,  and 
to  my  nephew  John  Hastings  son  of  Richard  Hastings 
five  shares  of  said  capital  stock." 

Executor  Van  Schaick  filed  an  account  of  his  ad- 
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ministration  in  November,  1884 ;  a  separate  account 
was  subsequently  filed  by  his  two  associates.  Both 
these  accounts  were  judicially  settled  by  a  decree 
entered  in  June.  1885,  but  by  that  decree  the  question 
upon  which  I  am  now  to  pass  was  reserved  for  after- 
determination. 

It  appears,  by  these  accounts,  that  the  testator  was 
possessed,  at  his  death,  of  certain  shares  of  stock,  of 
the  very  sort  specified  in  the  bequests  above  referred 
to,  and  that,  in  May,  1884,  forty-five  of  such  shares 
were  transferred  to  the  aforesaid  legatees.  Before 
such  transfer  was  effected,  certain  dividends  were 
declared  upon  the  capital  stock  of  the  Commercial 
Advertiser  Association,  and  the  share  of  the  testator's 
estate  therein  came  to  the  hands  of  his  executors. 
These  dividends  had  been  earned  during  the  testator's 
lifetime.  The  dividends  upon  forty-five  shares  are 
still  undistributed.  The  executors  are  not  agreed  as 
to  the  proper  distribution  of  the  same,  and  have, 
therefore,  submitted  the  matter  for  the  determination 
of  the  Surrogate. 

It  is  claimed  by  counsel  for  the  residuary  legatee, 
that  the  bequests  in  question  are  general  legacies,  and 
were  fully  satisfied  by  the  transfer  of  the  stock ;  the 
transferees,  as  they  insist,  have  no  interest  in  the 
dividends,  and  such  dividends  should  be  treated  as 
part  of  the  residuary  estate. 

It  is  claimed,  on  the  other  hand,  by  opposing  coun- 
sel, that  the  bequests  to  their  clients  must  be  regarded 
as  bequests  of  a  portion  of  the  very  stock  owned  by 
the  testator  himself  in  his  lifetime,  and  that,  of  a  con- 
sequence, the  legatees  of  such  stock  are  entitled  to 
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the  dividends  earned  thereon  before  the  testator's 
death. 

Of  these  two  contentions,  the  former  must  certainly 
prevail,  if,  in  ascertaining  the  character  of  the  be- 
quests in  question,  the  court  is  confined  strictly  to  the 
terms  of  the  will,  and  is  not  at  liberty  to  resort  to 
any  extraneous  evidence  for  the  interpretation  of  its 
provisions.  There  is  nothing  upon  the  face  of  that 
paper  to  show  what  were  the  objects  and  purposes  of 
the  Commercial  Advertiser  Association ;  what  connec- 
tion, if  any,  the  decedent  had  therewith  at  the  time  of 
making  his  will,  and  theretofore,  and  thereafter,  and  at 
the  time  of  his  death ;  how  many  shares,  if  any,  of  the 
capital  stock  of  such  association  he  owned  at  the  date  of 
his  will ;  what  was  the  total  number  of  shares  thereof  at 
that  time,  and  at  the  time  he  died ;  whether  or  not  it 
has  been  possible  for  the  executors  to  satisfy  the  leg- 
acies here  in  controversy  without  recourse  to  the  very 
shares  whereof  their  testator  died  possessed.  The 
will  contains  no  description  of  the  stock  bequeathed ; 
the  testator  does  not  refer  to  it  as  "my"  stock,  nor 
has  he  in  any  other  manner  expressly  indicated  to  his 
executors  his  wish,  that,  in  the  satisfaction  of  these 
legacies,  resort  should  be  had  to  any  of  the  identical 
shares  which  might  form  a  part  of  his  estate  at  his 
decease. 

Now  there  are  numerous  decisions  holding  that  such 
bequests,  as  these  appear  to  be  on  the  face  of  the 
will,  are  not  specific  but  general,  and  that  the  mere 
circumstance  that  a  testator's  executors  have  found 
among  the  assets  of  his  estate  property  precisely 
answering  to  the  description  of  property  so  bequeathed, 
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does  not  sufl&ce  of  itself  to  give  such  bequests  the 
quality  of  specific  legacies  (Tifft  v.  Porter,  8  N.  Y., 
516;  Robinson  v.  Addison,  2  Beav.,  515;  Bronsdon 
V.  Winter,  Ambler,  57 ;  Sibley  v.  Perry,  7  Ves.y  523 ; 
Davis  V.  Cain,  1  Ired.  Eq.j  304 ;  Gilmer  v.  Gilmer,  42 
Ala,,  9;  Corbin  v.  Mills,  19  Grat,  438;  Dryden  v. 
Owings,  49  Md.,  356). 

But  it  is  insisted,  by  counsel  for  these  legatees, 
that  it  is  the  duty  of  the  Surrogate  to  consider  certain 
extrinsic  evidence  which  they  have  introduced  (under 
objection  and  subject  to  a  motion  to  strike  out),  which 
evidence,  as  they  claim,  shows  a  clear  purpose  of  the 
testator  to  stamp  these  bequests  with  the  character  of 
specific  legacies.  The  nature  of  the  evidence  in 
question  is  to  the  effect  following : 

That,  at  the  date  of  the  will,  and  at  the  date  of  its 
maker's  death,  the  Commercial  Advertiser  Association 
was  a  corporation  organized  under  the  laws  of  this 
State ;  that  the  capital  stock  of  such  corporation  had, 
from  its  creation,  consisted  of  144  shares,  of  the  par 
value  of  $100  each ;  that  of  these  shares  the  testator, 
at  the  date  of  his  will,  was  the  owner  of  111 ;  that 
this  continued  to  be  substantially  the  state  of  affairs 
until  the  time  of  his  death,  except  that  he  had,  in  the 
interval,  acquired,  jointly  with  another,  the  ownership 
of  fifteen  shares  additional ;  that,  at  no  time  after  the 
execution  of  his  will,  would  it  have  been  possible,  in 
the  event  of  his  death,  to  have  obtained  forty-five  of 
such  shares  outside  the  assets  of  his  estate ;  that,  for 
several  years  before  he  died,  no  dividends  had  been 
declared  upon  such  stock ;  that  there  had  accumulated 
thereon  certain  profits,  from  which,  about  two  months 
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after  his  death,  the  trustees  of  the  corporation  de- 
clared a  dividend  of  $250  per  share. 

I  understand  that  counsel  for  the  residuary  lega- 
tee concede  that,  in  substance,  the  foregoing  proposi- 
tions are  true,  though  they  have  reserved  the  right  to 
offer  testimony  as  to  the  matters  therein  stated,  in 
case  the  Surrogate  shall  find  such  testimony  compe- 
tent and  material. 

Is  the  evidence  heretofore  received  under  objection 
admissible,  and,  if  so,  does  that  evidence  suflRce  to  in- 
vest the  bequests  to  the  testator's  nephews  with  the 
properties  of  specific  legacies  ? 

One  of  the  early  cases,  touching  the  distinction  be- 
.  tween  general  and  specific  legacies,  is  that  of  Ashbur- 
ner  v.  Macguire  (2  Bro.  C.  (7.,  108)  which  was  decided 
by  Lord  Chancellor  Thurlow,  in  1786.  When  I  re- 
call what  a  multitude  of  judicial  decisions  I  have,  from 
time  to  time,  examined  in  the  investigation  of  the 
matter  here  to  be  passed  upon,  and  consider  how  full 
of  bewildering  refinements  and  contradictions  those 
decisions  are,  I  can  understand  why  Lord  Thurlow 
held  Ashburner  v.  Macguire  under  advisement  for  two 
years,  and  why  I  may  visibly  be  pardoned  for  dealing 
in  like  hesitating  fashion  with  the  case  at  bar. 

In  opposing  the  consideration  of  extrinsic  evidence 
herein,  counsel  for  the  residuary  legatee  invoke  the 
familiar  principle,  thus  formulated  by  Mr.  Jarman  in 
his  Treatise  on  Wills,  vol.  1,  p.  409 :  "  As  the  law  re- 
quires a  will  to  be  in  writing,  it  cannot,  consistently 
with  this  doctrine,  permit  parol  evidence  to  be  ad- 
duced, either  to  contradict,  add  to  or  explain  the  con- 
tents of    such  will;   and  the  principle  of  this  rule 
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evidently  demands  an  inflexible  adherence  to  it,  even 
where  the  consequence  is  the  partial  or  total  failure  of 
the  testator's  intended  disposition ;  for  it  would  have 
been  of  little  avail  to  require  that  a  will  ab  origine 
should  be  in  writing,  or  to  fence  a  testator  round  with 
a  guard  of  attesting  witnesses  if,  when  the  written  in- 
strument failed  to  make  a  full  and  expUcit  disclosure 
of  his  scheme  of  dispositions,  its  deficiencies  might  be 
supplied  or  its  inaccuracies  corrected  from  extrinsic 
sources."  The  doctrine  thus  enunciated  has  been  re- 
peatedly asserted  by  the  courts  (King  v.  Badeley,  3 
MyL  &  K.^  417 ;  Mann  v.  Mann,  1  Johns.  Ch.y  231 ; 
affi'd,  14  Johns.,  1 ;  Taylor  v.  Wendel,  4  Brad/.,  334 ; 
Jackson  v.  Sill,  11  Johns.,  201 ;  Bunner  v.  Storm,  1  v.v 

Sandf.  Ch.,  357 ;  Jenkins  v.  Van  Schaack,  3  Paige, 
242 ;  Sponsler  s  Appeal,  107  Fenn.  St.,  95). 

Mr.  Jarman  somewhat  qualifies  this  doctrine,  in  the 
following  proposition,  which  is  supported  by  numerous 
decisions :  "  Though  it  is  the  will  itself,  and  not  the 
intention  as  elsewhere  collected,  which  constitutes  the 
real  and  only  subject  to  he  expounded,  yet  in  perform- 
ing this  ofl&ce  a  court  of  construction  is  not  bound  to 
shut  its  eyes  to  the  state  of  facts  under  which  the  will 
was  made ;  on  the  contrary,  an  investigation  of  such 
facts  often  materially  aids  in  elucidating  the  scheme  of  i^J 

disposition  which  occupied  the  mind  of  the  testator.  ^ 

To  this  end,  it  is  obviously  essential  that  the  judicial 
expositor  should  place  himself  as  fully  as  possible  in 
the  situation  of  the  person  whose  language  he  has  to  :] 

interpret."  J;;- 

Vice  Chancellor  Wigram,  in  the  introduction  to  his 
treatise  on  "  Extrinsic  evidence  in  Aid  of  the  Interpre-  .^ 
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tation  of  Wills,"  says:  "The  question  just  suggest- 
ed "  (that  is  the  question  under  what  circumstances 
the  admission  of  extrinsic  evidence  in  aid  of  the  ex- 
position of  wills  is  allowed)  "  has  become  much  per- 
plexed by  want  of  proper  attention  on  the  part  both 
of  the  courts  and  of  the  text  writers,  to  the  different 
purposes  to  which  the  admissibility  of  extrinsic  evi- 
dence may  be  applied,  and  to  the  different  nature  of 
the  evidence,  which,  with  reference  to  such  different 
purposes,  parties  have  tendered  for  admission.  It  is 
said,  and  correctly,  that  the  statute,  by  requiring  a  will 
to  be  in  writing,  precludes  a  court  of  law  from  ascrib- 
ing to  a  testator  any  intention  which  his  written  will 
does  not  express,  and,  in  fact,  makes  the  writing  the 
only  legitimate  evidence  of  the  testator  s  intention. 

At  the  same  time,  however,  courts  of  law, 

though  precluded  from  ascribing  to  a  testator  any  in- 
tention not  expressed  in  his  will,  admit  their  obligation 
to  give  effect  to  every  intention  which  the  will,  prop- 
erly expounded,  contains.  The  answer,  therefore,  to 
the  question  above  proposed,  enjoined  as  well  as  sanc- 
tioned by  the  general  principle  above  mentioned,  must 
be  that  any  evidence  is  admissible  which  in  its  nature 
and  effect  simply  explains  what  the  testator  has  written  ; 
but  no  evidence  can  be  admissible  which  in  its  nature 
or  effect  is  applicable  to  the  purposes  of  showing 
merely  what  he  intended  to  write.  In  other  words, 
the  question,  in  expounding  a  will,  is  not  what  the 
testator  meant  as  distinguished  from  what  his  words 
expressed,  but  simply,  what  is  the  meaning  of  the 
words.     And  extrinsic  evidence  in  aid  of  the  exposi- 
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tion  of  iiis  will  must  be  admissible  with  reference  to 
its  bearing  upon  an  issue  which  this  question  raises." 

The  learned  author  further  points  out  the  distinc- 
tion between  evidence  that  is  simply  explanatory  of  the 
words  of  a  will,  and  evidence  by  which  intention  itself  is 
sought  to  be  proved  as  an  independent  fact.  His  "  Fifth 
proposition "  (p.  56,  2d  Am.  ed.)  is  as  follows :  "  To 
determine  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition,  or  the  quantity  of  interest  in- 
tended to  be  given  by  his  will,  the  court  may  inquire 
into  every  material  fact,  relating  to  the  person  who 
claims  to  be  interested  under  the  will,  and  to  the  prop- 
erty which  is  claimed  as  the  subject  of  disposition,  and 
to  the  circumstances  of  the  testator  and  his  family  and 

affairs The  same,  it  is  conceived,  is  true  of 

every  other  disputed  point,  respecting  which  it  can  be 
shown  that  a  knowledge  of  extrinsic  facts  can  in  any 
way  be  made  ancillary  to  the  right  interpretation  of  a 
testator's  words." 

Judge  Taylor  says,  in  his  "Treatise  on  Evidence" 
(8th  ed.,  §  1158) :  "Although  extrinsic  parol  evidence 
contradicting,  varying,  adding  to  or  subtracting  from 
the  contents  of  a  written  instrument  is  inadmissible, 

still   parol  evidence  may  in  all  cases  of 

doubt  be  adduced  to  explain  the  written  instrument, 
or,  in  other  words,  to  enable  the  court  to  discover  the 
meaning  of  the  terms  employed  and  to  apply  them  to 
the  facts.  The  doubt  here  adverted  to  may  arise 
from  one  or  both  of  the  two  following  causes :  Either  the 
language  of  the  instrument  may  be  unintelUgible  to 
the  court,  or,  at  least  be  susceptible  of  two  or  more 
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meanings;  or  the  persons  or  things  mentioned  may 
require  to  he  identified." 

Again,  at  §  1194 :  "  It  may  be  laid  down  as  a  broad 
and  distinct  rule  of  law,  that  extrinsic  evidence  of 
every  material  fact,  which  will  enable  the  court  to 
ascertain  the  nature  and  qualities  of  the  subject-mat- 
ter of  the  instrument,  or,  in  other  words,  to  identify 
the  persons  or  things  to  which  the  instrument  refers, 
must  of  necessity  be  received.  Whatever  be  the 
nature  of  the  document  under  review,  the  object  is  to 
discover  the  intention  of  the  writer  as  evidenced  by 
the  words  he  has  used ;  and  in  order  to  do  this,  the 
judge  must  put  himself  in  the  writer  s  place,  and  then 
see  how  the  terms  of  the  instrument  afEect  the  prop- 
erty or  subject-matter.  With  this  view,  extrinsic 
evidence  must  be  admissible  of  all  circumstances  sur^ 
rounding  the  author  of  the  instrument.  In  the 
simplest  case  that  can  be  put — namely,  of  an  instrument 
appearing  on  its  face  to  be  perfectly  intelligible — 
inquiry  must  be  made  for  a  suhject-^matter  to  satisfy 
the  description.** 

And  yet  again,  at  §  1195 :  "  If  the  court  has  to 
determine  whether  a  bequest  of  stock  is  specific  or 
pecuniary,  it  will  not  only  look  to  the  context  of  the 
will,  and  the  terms  of  the  gift,  but  it  will  also  receive 
e\ndence  of  the  state  of  the  testator's  funded  prop- 
erty." All  this,  of  course,  subject,  as  the  author  de- 
clares at  §  1201,  to  the  rule  that — ^**  Though  evidence 
of  circumstances  surrounding  the  author  of  a  written 
instrument  will  be  received  for  the  purposes  of  as- 
certaining his  intentions,  yet  these  intentions  must 
ultimately  be  determined  by  the  language  of  the  in- 
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stniment  as  explained  by  the  extrinsic  evidence ;  and 
no  proof,  however  conclusive  in  its  nature,  can  be 
admitted  with  a  view  to  set  up  an  intention  incon- 
sistent with  the  known  meaning  of  the  writing  itself." 

Mr.  Spence  says,  upon  this  subject,  in  his  "  Equit- 
able Jurisdiction"  (vol.  1,  p.  356):  "It  is  to  be 
observed  that  in  relation  to  the  subject  of  every  gift 
or  transfer  and  the  person  who  is  the  object  of  the  gift 
or  transfer,  the  words  used  must  be  symbols  of  some- 
thing extrinsic  to  the  instrument ;  we  must  therefore 
in  all  cases  institute  an  inquiry  beyond  the  instru- 
ment in  order  to  ascertain  what  is  meant  by  the  words 
used."  •  .  .  .  Where  the  state  of  the  property  will 
show  in  what  sense  the  testator  has  used  the  words  to 
be  found  in  his  will  resort  may  in  some  cases  be  had 
to  evidence  directed  to  that  point ;  thus  the  state  of  a 
testator's  funded  property  may  be  resorted  to  in  order 
to  show  whether  a  bequest  of  stock  is  pecuniary  or 
specific." 

Now  the  executors  who  are  here  accounting  must, 
of  necessity,  look  outside  the  will  to  find  what  the 
testator  means  by  capital  stock  of  the  Commercial 
Advertiser  Association,  and  not  until  they  have  some- 
where found  the  subject-matter  with  which  his  be- 
quests deal,  can  they  satisfy  the  requirements  of  the 
will  by  turning  over  those  bequests  to  the  legatees. 
K  the  introduction  of  extrinsic  evidence  in  this  re- 
gard would  not  only  create  a  doubt  as  to  the  char- 
acter of  the  legacies  where  no  doubt  had  existed 
before,  but  would  also  dispel  that  very  doubt  by  es- 
tablishing that  the  legacies  must  have  been  intended 
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as  Bpecific  and  not  general,  it  seems  to  me  that  such 
evidence  must  be  pronounced  competent  and  material. 

Manv  of  the  older  decisions  and  some  of  a  recent 
date  hold,  that  in  cases  like  the  present  parol  evidence 
is  only  admissible  in  cases  of  latent  as  contrasted  with 
patent  ambiguity.  This  artificial  distinction  is  thus 
enunciated  by  Lord  Bacon  (Rules  &  Maxims,  Regula 
23) :  '^Amhiguitas  patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument;  latens  is 
that  which  seemeth  certain  and  without  ambiguity  for 
anything  that  appeareth  upon  the  deed  or  instrument, 
but  there  is  some  collateral  matter  out  of  the  deed 
that  breedeth  the  ambiguity."  This  definition  of 
Lord  Bacon's  is  cited  by  Mr.  Taylor  "  more,"  as  he 
says,  '*  out  of  respect  to  that  great  man  than  in  tiie 
expectation  that  it  will  afford  much  practical  informa- 
tion." And  Judge  Story  declared,  over  seventy 
years  ago,  in  Peisch  v.  Dickson  (1  Masorij  9),  that  he 
had  endeavored  in  vain  to  reconcile  the  conflicting 
authorities  as  to  latent  and  patent  ambiguity. 

Even  if  we  apply  to  the  present  case,  however,  the 
strictest  tests,  it  can  be  claimed  with  much  force  that 
there  is  here  an  ^^ amhiguitas  latens''  (Boys  v.  Wil- 
liams, 2  Russ.  &  31. y  689 ;  Hyatt  v.  Pugsley,  23  Barb.y 
286,  297).  For  it  is  the  extrinsic  evidence,  and  that 
alone,  which  leads  to  the  discovery  that,  if  the  testa- 
tor's death  had  occurred  on  any  of  all  the  days  be- 
tween the  day  he  executed  his  will  and  the  day  when 
he  in  fact  died,  the  legacies  to  his  nephews  could  only 
have  been  satisfied  by  recourse  to  the  very  stock  of 
which  he  had  himself  been  uninterruptedly  the  exclu- 
sive owner. 
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Upon  the  authority  of  the  cases  below  cited  I  have 
concluded  that  it  is  proper  to  receive  evidence  of  the 
nature  and  extent  of  this  testator's  estate,  and  of  the  ^ 

circumstances  under  which  he  made  his  will,  as  an  aid  *.  ^^ 

in  the  interpretation  of  the  provisions  of  that  instru-  'J 

ment  which  are  here  the  subject  of  controversy.*  '  >m 

Second.  Having  determined  that  the  evidence  whose  •  * 

competency  is  here  in  dispute  must  stand,  the  question  ..  »• 

next  arises  whether  it  suffices  to  impress  upon  these  *? 

bequests  of  stock  the  character  of  specific  legacies. 
[It  may  be  said,  in  passing,  that,  if  this  testator,  by 
the  terms  of  his  will  as  interpreted  in  the  light  of 
extrinsic  circumstances,  must  be  held  to  have  virtually  •: 

instructed  his  executors  to  satisfy  these  stock  legacies,  ] 

after  his  death,  out  of  the  very  shares  of  which  he 

•Doe  V.  Hiscocks,  h  M,  A  IT.,  363;  Abbott  v.  Middleton,  7  //.  L.  Cos,, 
68,  03;  Adamson  v.  Ayres,  5  N,  J.  Eg.,  849,  353;  Allgood  v.  Blake,  L.  R,, 
8  Ex.y  160;  Ashtou  v.  Ashton,  Cos,  Tern,  Tal,y  152;  Att.  Gen.  v.  Drum- 
mond,  1  Dr.  <fc  War,,  853,  367;  Att.  Gren.  v.  Grote,  2  Rtia,  db  M.,  699; 
Avelyn  v.  Ward,  1  Ves,  5r.,  420;  Baugh  v.  Read,  1  Ves.,  257;  Bond's 
Appeal,  31  Conn.,  183;  Boys  v.  Williams,  2  Bus.  A  3f.,  689;  Bradley  v. 
Wash.,  etc.,  Co.,  13  Peters,  89;  Brownfield  v.  Browufield,  20  Penn.,  8t. 
55;  Colpoys  v.  Colpoys,  Jacobs,  451;  DeNottebeck  v.  Astor,  13  N.  T.,  98; 
Doe  V.  Hulhwaite,  3  Bar.  A  Aid,,  6.33;  Doe  v.  Martin,  1  Nev.  A  Man., 
512,  624;  Doe  v.  Roe,  1    Wend.,  541;  Druce  w.  Denlson,  6   Ves.,  .385;  ' 

Earp's  Will,  1  Parsons  [Penn.],  453;  Fish  v.  Hubbard,  21   Wend.,  651;  j 

Fonnereau  v.  Poyntz,  1  Bro.  C.  C,  472;  Gallinl  v.  Noble,  3  Mer.,  691;  [ 

Gannaway  V.  Tarpley,  1  Cold.  [Tenn.],  572;  Gilmer  v.  Gilmer,  ^  Ala.,  9;  | 

Goodhue  v.  Clark,  37  N.  H.,  525;  Goodtille  v.  Southern,  \  M.  A  8.,  299;  ) 

Grey  v.  Pearson,  6  H.  L.  Cas.,  61,  106;  Gny  v.  Sharp,  1  Myl.  A  K.,  589,  1 

602;  Hampshire  v.  Peirce,  2  Ves.  8r.,  216;  Heming  v.  Whittam,  2  8im.,  '    ' 

493;  Hewson  v.  Reed,  5  Madd.,  451;  Hill  v.  Crook,  L.  B.,Q  EA  I.  App.,  '    < 

265,  277;  Hoyt  v.  Hoyt,  85  N.  T.,  142;  Hyatt  v.  Pugsley,  23  Barb.,  286, 
297;  Innes  V.  Johnson,  4  Ves.,  569;  Innes  v.  Sayer,  3  Mac.  A  O.,  606; 
Jeacock  v.  Falkener,  1  Bro.  C.  C,  296;  Kuukel  v.  MacGlll,  56  Ifd.,  120; 
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should  die  possessed  and  no  others,  such  legacies  must 
be  pronounced  specific,  though  they  are  not  distinctly 
identified  in  the  will  either  by  certificate  numbers  or 
otherwise  (Nelson  v.  Carter,  5  Sim.,  530 ;  Oliver  v. 
Oliver,  L.  R.,  11  Eq,,  506 ;  Drinkwater  v.  Falconer, 
2  Ves.  Sr.,  623  ;  Morley  v.  Bird,  3  Fe«.,  628  ;•  Mullins 
V.  Smith,  1  Dr,  <fe  Sm,,  204 ;  Badrick  v.  Stevens,  3 
B.  C.  a,  431).] 

Upon  this  question,  I  shall  refer  in  some  detail  to 
several  reported  decisions.  The  will  which  was  the 
subject  of  construction  in  De  Nottebeck  v.  Astor  (13 
IT.  Y.y  98)  contained  this  provision:  "I  give  to  the 
six  children  of  my  daughter  $100,000  of  the  public 
debt  called  the  Water  Loan,  to  be  paid  to  each  on  atr 
taining  their  age  of  twenty-one  years."  This  was 
declared  to  be  a  bequest  of  $100,000  to  the  six  chil- 

Lefevre  v.  Lefevre,  59  N,  F.,  434,  443;  Leigh  v.  Leigh,  15  Ves.,  92; 
Lowe  V.  Huntingtower,  4  Ru88.y  532;  McCorn  v.  McCorn,  80  Hun,  171;  100 
N.  F.,511;  Martiu  v.  Drinkwater,  2  Beav.,  216;  Metcalf  v.  Framingham, 
128  Mass.,  370;  Morton  v.  Perry,  1  Mete,  440;  Xorris  v.  Thomson,  16  i^.  /. 
Eq,,  542;  Page  v.  Young,  L.  B.,  19  Eq.,  501,  506;  Penticost  v.  Ley,  2  Jac. 
A  W.  207;  Perry  v.  Hunter,  2  R.  /.,  80;  Postlethwaite's  Appeal,  68  Poin. 
St.,  477;  Pierrepont  v.  Edwards,  25  N.  Y.,  128;  Robinson  v.  Addison,  2 
Beav.y  515;  Rom.  Cath.  Orph.  As.  v.  Emmons,  3  BrwJIf.,  144;  Roseboom 
V.  Roseboom,  81  N.  Y.,  356;  Ryerss  v.  Wheeler,  22  WentL,  148;  Sargent  v. 
Towne,  10  Mass.,  303;  Shelton  v.  Sbeltoii,  1  Wash.  [Fa.],  53;  Sherwood 
V.  Sherwood,  45  Wise,  357;  Shore  v.  Wilson,  9  CI  A  Fin.,  855,  856,  386; 
Smith  V.  Burch,  92  N.  F,  228;  Smith  v.  Jersey,  2  Br.  <fc  Bi.,  473,  553; 
Snyder  v.  Warbasse,  3  Stock.,  463;  Spencer  ▼.  Higgins,  22  Conn.,  521; 
Stringer  v.  Gardiner,  27  Beav.,  35;  Stevenson  v.  Druley,  4  Ind.,  519;  Tem- 
pleman  v.  Martin,  ^  B.  A  Ad.,  771,  785;  Terpening  v.  Skinner,  30  Bcurb., 
373;  29  N.  F,  5a5;  Tillotson  v.  Race,  22  N.  F.  122;  Webber  v.  Stanley,  16 
Com.  Bench,  N.  8.,  698;  White  v.  Hicks,  33  ^.  F,  383;  Button  ▼.  Ben- 
kard,  92  iV.  F.,  295;  Woods  v.  Woods,  2  Jones  Eq.,  N.  C.,430;  Wootton 
y.  Redd,  12  Grat,  196,  205. 


Digitized  by  VjOOQ IC 


r 


NEW  YORK  COUNTY,  OCTOBER,  1887.      821 

MATTER  OF  HASTINGS. 

dren  collectively,  and  not  a  bequest  of  that  amount  to 
each  of  them.  In  pronouncing  the  opinion  of  the 
Court  of  Appeals,  Denio,  J.,  while  admitting  that  the 
verbal  construction  of  the  provision  seemed  to  favor 
the  latter  interpretation,  found  argument  for  the 
former  in  the  fact  that  the  testator  was  not  possessed 
of  anything  like  the  amount  of  stock  which  would  be 
necessary  to  satisfy  the  bequest  in  question  as  con- 
strued by  the  plaintiff.  The  learned  judge  dwelt, 
also,  upon  tjie  fact  that,  in  every  instance  where  the 
testator  had  bequeathed  funded  securities,  he  was  the 
owner  of  an  amount  of  such  stock  equal  to  the  sums 
bequeathed.  "To  my  mind,"  he  declared,  "this  is 
satisfactory  evidence  of  the  existence  of  a  relation  in 
the  mind  of  the  testator  between  the  stocks  which  he 
owned  and  those  which  he  bequeathed,  and  of  a  gen- 
eral intention  to  give  only  what  he  at  that  time  had." 
In  White  v.  Hicks  (33  N.  F.,  383),  there  appeared, 
upon  the  face  of  a  will,  a  doubt  whether  its  maker 
had  undertaken  to  dispose  of  property  touching  which 
he  had  a  power  of  testamentary  appointment.  It  was 
held  that  the  court  was  at  liberty  to  compare  the  dis- 
positions of  the  will  with  the  state  of  the  testator's 
own  property,  and  to  deduce  therefrom  an  inference 
of  his  intention  to  embrace  in  his  testamentary  gifts 
the  property  whereof  he  was  entitled  to  make  dispo- 
sition under  the  power.  The  doctrine  of  the  case  last 
cited  was  lately  reasserted  by  our  Court  of  Appeals, 
in  Button  v.  Benkard  (92  N.  F.,  295,  301),  m  these 
words:  "When  a  will,"  says  Earl,  J.,  "is  claimed  to 
be  effectual  as  an  execution  of  a  power,  all  parts  of  it 
may  be  considered  and  its  language  and  terms  con* 
Vol.  VI.— 21 
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strued  in  the  light  of  circumstances  surrounding  the 
testator  at  the  time  of  its  execution ;  and  if,  from  all 
this  it  can  be  seen  that  it  was  his  intention  to  execute 
the  power,  such  intention  will  have  effect." 

The  New  Jersey  Court  of  Errors  and  Appeals,  in 
Norris  v.  Thomson  (16  i\r.  J.,  Eq.,  542),  held  that  ce^ 
tain  legacies  were  specific,  upon  the  following  state 
of  facts :  A  testator  gave  to  his  executors,  in  trust, 
750  shares  of  the  capital  stock  of  N.  Y.  and  Baltimore 
Transportation  Line,  for  the  benefit  of  certain  bene- 
ficiaries. He  also  gave  to  certain  trustees  five  bonds, 
of  $1,000,  each,  of  the  Delaware  and  Raritan  Canal 
Co.  He  did  not  refer  to  the  stock  or  bonds  as  Ms 
own,  or  in  any  other  mode  declare,  upon  the  face  of 
his  will,  that  the  bequests  were  to  be  satisfied  in  specie 
out  of  his  estate.  The  court  said  that,  as  it  appeared 
by  the  terms  of  the  will,  as  construed  in  the  light  of 
extrinsic  evidence  as  to  the  state  of  the  testator's  pro- 
perty, that  he  intended  the  legacies  to  be  specific, 
they  must  be  pronounced  specific.  The  rule,  that  the 
testator's  adjudged  intention  must  be  ascertained  by 
the  words  of  his  will,  was  declared  to  be  "not  a  tech- 
nical arbitrary  rule  to  be  answered  only  by  the  use  of 
particular  words  and  expressions,"  but  to  be  rather 
"  the  embodiment  of  the  general  principles  by  which 
the  character  of .  legacies  should  be  tested  and  dete^ 
mined ;  each  will  resting  for  correct  construction  upon 
the  language  employed,  and  established  surrounding 
significant  circumstances  if  such  exist y 

The  opinion  of  Ya^  Dyke,  J.,  in  this  same  case,  is 
reported  in  15  N.  J!,  Eq,,  493.  He  says:  "Another 
rule,  admitted  to  be  universal,  is  always  to  be  resort- 
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ed  to  in  solving  these  difficult  questions,  and  that  is, 
what  was  the  real  intention  of  the  testator.  This,  if 
it  can  be  ascertained,  is  always  to  govern.  In  the 
case  before  us,  if  we  take  the  will  itself,  together  with 
such  other  evidence  and  circumstances  as  we  are  per- 
mitted to  consider,  it  seems  impossible  to  conclude 
that  the  testator  intended  these  to  be  general  legacies. 
....  Btit  we  need  only  add  the  fact  of  the  possession 
of  these  stocks  and  bonds  by  the  testator  at  the  time 
of  making  the  willy  and  thence  to  the  tim£  of  his  death, 
to  the  language  of  the  will  itself  to  ascertain  the  inten- 
tion of  the  testator'' 

In  McCorn  v.  McCorn  (30  Bun,  171 ;  affi'd,  100  N. 
T.y  511),  it  was  held  that,  in  determining  whether  a 
legacy  was  or  was  not  a  charge  upon  the  testator  s 
estate,  "extrinsic  facts"  and  "surroimding  circum- 
stances "  could  properly  be  taken  into  account.  Fikch, 
J.,  in  pronouncing  the  opinion  of  the  court  of  last 
resort,  dwelt  upon  the  fact  that  a  construction  by 
which  the  legacies  should  be  treated  as  not  charged 
upon  the  real  estate  would  involve  a  notion,  which  the 
court  was  unwilling  to  entertain,  "  that  the  testator, 
in  making  his  last  will,  under  the  solemnity  of  ap- 
proaching death,  indulged  in  bequests  known  to  be 
useless  and  vain." 

The  testator  whose  will  was  under  consideration  in 
Kunkel  v.  MacGill  (56  Md.,  120),  bequeathed  to  his 
daughter,  among  other  things,  "$5,000  of  the  Wil- 
mington, Columbia  and  Augusta  R.  R.  Bonds."  His 
will  was  executed  thirteen  days  before  his  death. 
Among  his  effects,  were  found  five  bonds  of  the  kind 
bequeathed,  each  of  the  face  value  of  $1,000.    Evi 
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dence  was  introduced  showing  that  the  market  value 
of  these  bonds  was  about  thirty  cents  on  the  dollar. 
It  was  contended  by  the  legatee  that  the  bequest  in 
her  favor  was  a  bequest  of  $5,000  in  money,  with  the 
bonds  demonstrated  as  the  fund  primarily  charged  with 
its  payment,  or  as  a  bequest  of  $5,000  worth  of  such 
bonds,  with  direction  to  the  executors  to  purchase  the 
same  for  the  legatee.  The  court,  after  referring  to 
the  inclination  of  judicial  tribunals  to  construe  lega- 
cies as  general,  said :  "  But,  however  strong  may  be 
the  inclination,  and  into  whatever  refinements  this 
course  of  judicial  decision  may  have  led,  all  the  cases 
agree  that  the  governing  principle  in  this,  as  in  all 
other  questions  upon  the  construction  of  wills,  is  the 
testator's  intention."  The  court  then  reviewed  the 
will  as  a  whole,  and  discovered  therefrom,  and  from 
the  state  of  the  testator  s  property,  an  intention  on 
his  part  to  make  the  legacy  of  bonds  specific. 

In  Colpoys  v.  Colpoys  {Jacobs^  451),  it  appeared 
that  a  testator  had  bequeathed  to  each  of  certain  per- 
sons "an  annuity  of  £ long  annuities,"  and  to 

each  of  divers  other  persons  "  £ long  annuities," 

and  the  court  was  called  upon  to  decide  whether  the 
latter  class  of  legatees  were  entitled  to  long  annuities 
or  only  to  sums  of  sterling  money.  In  holding  \o  the 
latter  interpretation,  great  importance  was  attached 
to  the  fact  that  the  whole  fortune  of  the  testatrix  bore 
but  a  small  proportion  to  the  value  of  the  bequests  in 
question,  if  considered  as  bequests  of  "long  annui- 
ties." In  commenting  upon  the  question  how  far  that 
circumstance  should  be  regarded  as  controlling,  the 
court  (Sir  Thomas  Plumer,  M.  R.)  says  (p.  463) : 
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"  The  admission  of  extrinsic  circumstances  to  govern 
the  construction  of  a  written  instrument  is  in  all  cases 
an  exception  to  the  general  rule  of  law  which  excludes 
everything  dehors  the  instrument.  It  is  only  from 
necessity,  and  then  with  great  jealousy  and  caution, 
that  courts,  either  of  law  or  equity,  will  suffer  this 
rule  to  be  departed  from.  It  must  be  the  case  of  an 
ambiguity  which  cannot  otherwise  be  removed,  and 
which  may,  by  these  means,  be  clearly  and  satisfacto- 
rily explamed In  the  case  of  a  patent  ambi- 
guity, as  a  general  rule  a  reference  to  matters  dehors 
the  instrument  is  forbidden.  It  must  if  possible  be 
removed  by  construction  and  not  by  averment.  But 
in  many  cases  this  is  impracticable,  as  where  the 
instrument  furnishes  no  materials  by  which  the  am- 
biguity thus  arising  can  be  removed.  If  in  such  cases 
the  court  were  to  reject  the  only  mode  by  which  the 
meaning  could  be  ascertained,  viz. :  the  resort  to 
extrinsic  circumstances,  the  instrument  must  become 
inoperative  and  void.  As  a  minor  evil,  therefore, 
common  sense  and  the  law  of  England  (which  are 
seldom  at  variance)  warrant  the  departure  from  the 
general  rule  and  call  in  the  light  of  extrinsic  evidence. 
The  books  are  full  of  instances  sanctioned  by  the 
highest  authorities  both  in  law  and  equity." 

This  language  is  followed  by  an  approving  reference 
to  Doe,  dem.  Jersey,  v.  Smith  (2  Brod.  cfe  Bing.^ 
553),  and  to  the  principle  therein  stated  by  Bayley, 
J.,  as  follows :  "  The  evidence  here  is  not  to  produce 
a  construction  against  the  direct  and  natural  meaning 
of  the  words :  not  to  control  a  provision,  distinct  and 
accurately  described I  look  to  the  state  of  the 
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*  property  at  the  time,  to  the  estate  and  interest  the 
settlor  had  and  the  situation  in  which  she  stood  with 
regard  to  the  property  she  was  settling  to  see  whether 
that  estate  or  interest  or  situation  would  assist  us  in 
judging  what  was  her  meaning." 

Innes  v.  Johnson  (4  Ves.^  568)  was  a  case  in  which  a 
testator  had  given  his  sister  "  the  full  interest  of  £300 
upon  bond  during  her  life,"  and  to  her  daughter  at 
her  mother's  death  "  all  the  interest  that  shall  fairly 
and  justly  be  due  upon  the  said  bond,"  etc.,  together 
with  the  principal.  The  testator  left  one  bond  for 
£300  and  several  other  bonds  in  various  other  sums. 
It  was  held  by  the  Master  of  the  Bolls  that  these  legar 
cies  were  specific.  Some  stress  was  laid  upon  the 
word  "  said,"  above  italicised,  as  pointing  to  this  con- 
struction, but  there  is  a  distinct  and  positive  intimar 
tion  that  even  in  the  absence  of  that  word  the  court 
would  have  reached  the  same  conclusion  in  case  it 
had  appeared  that  the  testator  "  had  only  one  bond  in 
the  world,"  and  that  such  bond  was  one  of  the  particu- 
lar amount  bequeathed. 

Ashton  V.  Ashton  {Cas.  tern.  TcU.j  152)  is  a  case  in 
which  a  testator  had  bequeathed  to  his  nephew  £6,000, 
South  Sea  annuities  upon  trust,  with  directions  for 
conversion  of  the  same  into  money,  and  for  the  devo- 
tion of  the  proceeds  to  purchase  of  lands  to  be  settled 
on  such  nephew  for  life.  The  testator  left  a  consid- 
erable personal  estate,  but  was  shown  to  have  had 
only  £5,360  annuities  at  the  time  he  made  his  will. 
Seld^  that  the  bequest  was  specific,  apparently  upon 
the  ground  that  it  would  be  absurd  to  suppose  that 
the  testator  could  have  had  in  mind  the  purchase  by 
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his  executors  of  annuities  that  they  would  be  required 
to  sell  again  for  bujdng  lands,  and  that,  therefore,  it 
must  have  been  his  intention  to  give  only  the  South 
Sea  annuities  of  which  he  was  possessed.  Reference 
was  made,  in  the  early  part  of  this  decision,  to  the 
case  of  Bronsdon  v.  Winter  {Amb.,  56).  It  was  a 
case  in  which  a  testator  had  made  a  bequest  of 
*'  2,000Z  capital  stock  in  the  South  Sea  Company."  At 
the  date  of  his  will  he  was  possessed  of  precisely 
2,000Z  in  that  species  of  stock  and  of  no  more.  He 
sold  some  portion  of  this  before  his  death.  It  was 
held  that  the  legacy  was  general  and  that  it  had  not 
become  adeemed  by  such  sale.  In  commenting  upon 
this  decision,  Malins,  V.  C,  in  Page  v.  Young  {L. 
E.J  19  Eq.j  501),  says:  "The  representation  was 
made  in  that  case  that  such  stock  "  (i.  e.,  stock  of  the 
kind  bequeathed)  "was  not  purchasable,  and  if  that 
had  been  completely  proved  it  would  have  been  a  very 
strong  circumstance  for  saying  that  the  testator  in- 
tended  to  give  that  which  fie  then  had.  It  turned  out 
that  the  supposition  was  incorrect." 

In  Robinson  v.  Addison  (2  Beav.,  515),  a  testator, 
by  his  will  dated  in  1819,  bequeathed  to  certain  per- 
sons shares  of  stock  in  the  Leeds  and  Liverpool  Canal, 
aggregating  in  number  fifteen  and  a  half.  At  the 
date  of  the  will,  he  was  the  owner  of  precisely  that 
number  of  shares.  He  died  in  1824,  having  disposed 
of  the  same  in  his  lifetime.  Upon  the  question 
whether  the  legacies  were  specific  or  general,  the 
defendants  were  permitted  to  enter  into  evidence 
tending  to  show  that  there  were  infrequent  sales  of 
the  shares ;  that  they  were  usually  held  as  permanent 
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investments ;  that  they  were  not  commonly  brought 
into  the  market ;  had  no  market  price  and  could  not, 
like  stock  and  other  shares  in  public  companies,  be 
purchased  through  brokers  but  were  generally  dis- 
posed of  by  private  arrangement.  At  the  argument 
of  the  cause,  the  Master  of  the  Rolls  (Lord  Langdale) 
announced  as  his  then  present  impression  "  that  neither 
the  expressions  in  the  will  nor  the  difficulty  in  purchas- 
ing and  selling  the  shares  prevented  the  construction 
that  the  legacies  were  general."  After  further  consid- 
eration, he  said :  ''  It  was  argued  that  the  shares  of  this 
canal  were  so  rarely  brought  to  market  that  they  could 
not  be  considered  as  transferable  or  purchasable  for 
money."  He  then  proceeded  to  comment  upon  the 
fact  that  the  canal  property,  referred  to  in  the  be- 
quests, was  vested  in  a  corporation,  the  capital  of 
which  was  divided  into  2600  shares,  of  which  the 
testator  owned  only  fifteen  and  one  half,  and  added 
that  "the  shares  though  not  frequently  sold  are 
nevertheless  occasionally  bought  and  sold  and  may  be 
had  for  money''  The  gift  was  construed,  therefore, 
as  a  gift  of  "  such  an  indefinite  sum  of  money  as 
would  suffice  to  purchase  as  many  shares  as  the  testa- 
tor had  bequeathed  by  his  will." 

The  state  of  facts  with  which  we  have  here  to  deal 
is,  so  far  as  I  have  discovered,  without  any  closer 
parallels  in  the  reports  than  are  to  be  found  in  the 
foregoing  cases.  And  herein  is  the  most  distinguish- 
ing feature  of  the  present  situation :  that,  at  the  time 
when  the  testator  was  making  and  executing  his  will, 
it  was  true,  as  he  well  knew,  that  there  were  not 
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owned  in  all  the  world,  save  only  by  himself,  as  many 
shares  of  Commercial  Advertiser  stock  as  he  was 
bequeathing  to  his  nephews;  that,  from  that  time 
onward  until  his  death,  he  did  not  part  with  any  so 
held  by  him,  and  that  during  the  interval  he  even 
acquired  possession  of  several  additional  shares.  This 
seems  to  me  to  be  utterly  inconsistent  with  any  inter- 
pretation of  his  will  other  than  one  involving  an 
intention  on  his  part  to  bestow  upon  his  nephews  a 
portion  of  the  very  stock  which  he  might  own  at  his 
death.  • 

When  a  testator,  in  indicating  the  subject  of  a 
bequest,  uses  words  that  aptly  describe  property  which 
his  executors  find  among  his  assets,  but  that  are  also 
aptly  descriptive  of  property  which  they  may  purchase 
without  recourse  to  his  estate,  the  bequest  may 
properly  be  treated  as  general.  But  it  is  otherwise 
when  the  subject  of  the  bequest  is  some  article  or 
thing  which  the  testator ,  and  no  person  else,  has  in 
his  possession.  If  a  bequest  of  stock  "  standing  in 
my  name"  or  of  "my"  stock  is  specific,  how  can  it 
fairly  be  claimed  that  a  bequest  of  stock  which  is 
only  procurable  as  the  testator  knows  by  resort  to  his 
own  assets,  lacks  the  specific  quahty  ?  Is  it  not  true 
that  such  words  as  are  above  quoted  serve  to  make 
specific  the  legacy  in  connection  with  which  they  are 
used,  simply  and  solely  because  the  testator's  direc- 
tions  can  be  fulfilled  in  no  other  way  than  by  the 
transfer  to  the  legatee  of  the  very  thing,  (being  parcel 
of  the  testator's  estate)  which  is  given  him  by  the 
legacy. 

The  distinction  between  the  facts  here   appearing 
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and  those  disclosed  in  such  cases  as  Bronsdon  v.  Win- 
ter {supra)  and  Robinson  v.  Addison  {supra)  is  well 
pointed  out  by  counsel  for  one  of  these  legatees. 
"  Where  the  shares,"  he  says,  "  are  in  a  public  com- 
pany, the  sources  of  possible  supply  are  indefinitely 
numerous,  but  in  the  present  case  there  being  but  one 
source  of  possible  supply  existent,  and  this  source  the 
estate  of  the  testator,"  the  reason  of  the  rule  appUca- 
ble  to  ordinary  cases  utterly  fails. 

K,  in  Tifft  v.  Porter  {supra)^  upon  which  counsel 
for  the  residuary  leg^e  specially  relies,  the  testator 
had  owned  substantially  all  the  stock  of  the  Cayuga 
B^nk,  I  cannot  doiibt  that  the  court  would  have 
arrived  at  another  conclusion  than  the  one  which  was 
there  reached.  If  the  question  whether  the  legacies 
here  in  dispute  are  specific  were  res  Integra^  I  should 
scarcely  regard  it  as  in  the  least  doubtful ;  as  it  is, 
the  weight  of  authority  is  in  favor  of  the  claim  of  the 
legatees.  A  decree  may  be  entered,  on  two  days' 
noti(5e,  in  accordance  with  this  decision,  unless,  pursu- 
ant to  the  understanding  with  counsel  when  the  case 
was  submitted,  any  of  tlie  parties  hereto  wish  in  the 
first  instance  for  special  rulings  upon  offers  of  evidence. 
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New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Sureo- 
GATE. — ^November  1887. 

Matter  op  Black. 

In  the  matter  of  the  estate  of  Robert  Black,  de- 
ceased. 

Decedent  died  In  New  Jersey,  leaving  assets  in  New  York  county,  the  Sur^ 
rogate's  court  whereof  granted  letters  of  administration  of  his  estate. 
Subsequently,  a  will  was  proved  in  a  domiciliary  court,  and  ancillary 
letters  were  issued,'  here,  to  the  foreign  executrix.  Upon  a  settlement 
of  the  administrator's  account, — 

Heldj  that  credit  should  not  be  allowed  for  any  disbursements  represent- 
ing expenses  incurred  in  contesting  the  foreign  probate. 

Administrators,  in  such  a  case,  being  liable  to  be  required  at  any  time  to 
pay  over  funds  collected,  will  not  be  mulcted  in  interest  as  a  penalty 
for  not  making  investments. 

Hearing  of  objections,  interposed  to  account  of  ad- 
ministrators, filed  in  proceedings  for  judicial  settle- 
ment. 

H.  Y.  CaMiOKs, /or  administratora. 
O.  Fbisbie,  for  ancillary  executrix. 

The  Surrogate. — This  decedent  died  in  the  State 
of  New  Jersey,  and  left  a  will  which  has  there  been 
duly  admitted  to  probate.  The  will  has  also  been  re- 
corded in  the  Surrogate's  court  of  this  county,  and 
ancillary  letters  testamentary  have  here  been  issued. 

The  decedent  left  assets  in  this  county,  and  before 
the  will  was  admitted  to  probate  the  two  persons  here 
accounting  took  out  letters  of  administration.     They 
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now  claim  credit  for  certain  disbursements,  which 
credit  is  objected  to  by  the  ancillary  executrix.  A 
portion  of  the  amount  in  dispute  is  stated  to  have 
been  expended  in  contesting  the  probate  of  the  will 
in  New  Jersey.  It  is  very  clear  that  the  accounting 
parties,  as  administrators,  had  no  right  to  expend  the 
funds  of  the  estate  in  that  contest,  and  while  ihe 
accounting  administratrix  in  her  capacity  as  one  of 
decedent's  next  of  kin,  may  have  incurred  expense  in 
the  New  Jersey  proceedings,  her  claim  to  reimburse- 
ment out  of  the  estate  should  have  been  presented  to 
the  New  Jersey  court,  and  cannot  here  be  considered. 
This  credit  must  therefore  be  disallowed. 

The  other  disputed  item  concerns  counsel  fees  and 
disbm^sements  in  New  York.  Although  the  amount 
is  small,  I  do  not  see  how  the  credit  can  be  allowed, 
without  better  evidence  that  such  expenditure  was 
necessary  than  is  afforded  in  the  papers  before  me. 
The  attorney  for  the  administrators  presents  a  bill  of 
costs  in  the  present  proceeding,  in  which  he  includes 
as  disbursements  certain  payments  on  account  of  the 
probate  contest  in  New  Jersey.  Such  payments  can- 
not be  treated  as  disbursements  in  this  proceeding, 
and  they  must  be  disallowed ;  it  is  not  clear  but  that 
all  of  the  disbursements  set  forth  in  the  account  are 
connected  with  the  controversy  in  New  Jersey ;  they 
must,  therefore,  be  disallowed  altogether.  In  view 
of  the  inconsiderable  value  of  the  estate,  and  in  view 
of  the  fact  that  the  assets  collected  by  the  administra- 
tors consist-  of  only  two  items,  and  that,  apart  from 
matters  relating  to  the  New  Jersey  probate  litigation, 
the  accounting  parties  appear  to  have  made  but  one 
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payment,  I  think  that  they  can  be  granted  as  costs  no 
more  than  $25,  and  as  an  allowance  for  preparing  the 
account  no  more  than  $10.  The  decree  may  award 
them  those  amounts. 

In  view  of  their  liability  to  be  required  at  any  time 
to  pay  over  the  funds  in  their  hands,  I  do  not  think 
they  can  properly  be  charged  with  interest  because 
of  their  failure  to  make  investments,  especially  as 
they  are  not  shown  to  have  reaped  any  personal 
advantage  from  their  negligence. 

Let  a  decree  be  entered  in  accordance  with  this 
decision. 


New  York  Cototty.— Hon.  D.  G.  ROLLINS,  Sueeo- 
GATE. — November,  1887. 

Matter  op  Nesmith. 

In  the  matter  of  the  estate  of  Louis  A.  Nesmith, 

deceased. 


In  fixing  the  penalty  of  the  bond  of  an  administrator,  c.  t  a.,  about  to 
SQcceed  an  administrator  appointed  as  in  case  of  intestacy,  regard 
must  be  had  to  the  amount  of  an  unpaid  legacy,  although  the  assets, 
wherewith  to  satisfy  it  may  have  been  distributed  among  the  next  of 
kin. 

A  legacy  of  "  one  thousand,"  without  further  words  of  description,  will, 
for  the  same  purpose,  be  deemed  to  mean  $1,000,  in  view  of  the  cir- 
cumstance that  the  beneficiary's  rights  might  be  so  adjudicated,  in  a 
proper  proceeding,  by  a  competent  tribunal. 

Application  to  fix  penalty  of  bond  of  administra- 
tor, with  the  will  of  decedent  annexed. 
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Geo.  p.  Smith,  for  culminidtrator. 
J.  K  Hatwabd,  a/ppo^td. 

The  Surrogate. — ^The  will  of  this  decedent  having 
been  admitted  to  probate,  and  it  having  been  hereto- 
fore decided  that  Mary  D.  Nesmith  is  entitled  to  let- 
ters of  administration,  c.  <.  a.,  I  am  now  asked  to  fix 
the  amount  of  the  administration  bond.  Before  pro- 
bate of  the  will,  letters  of  administration,  as  in  case 
of  intestacy,  were  issued  to  Frank  M.  Nesmith ;  it  is 
claimed  that  he  had  fully  administered  the  estate  be- 
fore his  letters  were  revoked  by  reason  of  such  pro- 
bate. 

By  one  of  the  provisions  of  the  will,  a  legacy  is  given 
to  Martha  Manderson,  which  legacy  it  is  admitted  has 
not  been  paid.  It  is  true  that  the  administrator, 
c.  f.  a.,  cannot  recover  from  any  of  the  decedent's 
next  of  kin  the  moneys  which  have  been  paid  to  him 
or  her  by  the  former  administrator,  but  it  is  by  no 
means  clear  that  a  judgment  for  the  full  amount  of 
Mrs.  Manderson's  legacy  may  not  be  recovered  against 
such  former  administrator.  It  is  insisted  that,  because 
he  gave  a  bond  in  the  sum  of  $400  only,  the  penalty 
of  the  bond  which  can  now  be  exacted  should  not 
exceed  double  that  amount.  It  is  true  that  no  recov- 
ery can  be  had,  against  the  sureties  on  the  .4400  bond, 
in  excess  of  that  sum,  but  the  claim  against  the  ad- 
ministrator is  not  thus  limited. 

It  is  further  insisted  that  Mrs.  Manderson  has  no 
interest  in  this  estate,  because  of  an  alleged  uncertainty 
appearing  on  the  face  of  the  will.  The  will  directs 
that  she  be  paid  a  legacy  of  "  one  thousand  " ;  the 


Digitized  by  VjOOQ IC 


r^' 


NEW  YORK  COUNTY,  NOVEMBER,   1887.    335 

MATTER  OF  BULLOCK. 

word  dollars  is  not  used  by  the  testator.  It  was  held 
by  the  chancellor  in  Snyder  v.  Warbasse  (3  Stockty 
463),  that  the  omission  of  the  word  "  dollars,"  under 
circumstances  similar  to  the  present,  was  palpably  a 
mistake  of  the  scrivener;  that  the  testator's  inten- 
tion to  use  that  word  was  apparent  on  the  face  of  the 
will,  and  that  the  court  had  full  jurisdiction  to  supply 
the  omission.  The  respondent  is  correct  in  his  insis- 
tance  that,  in  the  present  proceeding,  the  Surrogate 
cannot  construe  the  word  "  dollars"  into  this  testator's 
will ;  but,  in  fixing  the  penalty  of  the  bond  of  the 
administrator,  c.  t  a.,  it  is  proper  to  assume  that  the 
petitioner's  contention  in  this  regard  may  be  upheld. 

I  hold,  therefore,  that  bond  must  be  given  in  the 
sum  of  $2,000. 


New  York  County.— Hon.  D.  G.  ROLLINS,- Surbo- 
GATE. — November,  1887. 

Mattbe  op  Bullock. 


V   -S 
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In  the  matter  of  the  estate  of  James  B.  Bullock,  de-  i^^; 

ceased.  '  i 

4 

Where  the  will  of  a  resident  of  this  State  is  sufBcient  in  form,  and  not  *  ;^ 
repugnant  in  its  dispositions  to  the  lex  domicilii,  it  will  be  sustained 

by  our  courts;  and  the  capacity  of  a  non-resident  beneficiary,  whether  >  >^ 

a  natural  or  an  artificial  person,  to  take  a  bequest  or  devise  therein  ^ 

contained,  will  be  determined  by  the  law  of  the  State  of  his  residence.  J^i 

The  will  of  testator,  who  died  domiciled  in  this  State,  bequeathed  $5,000  '  !J 

to  "  the  congregational  church  In  the  town  of  S.,  in  the  county  of  W.,  ,  j 
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and  the  commonwealth  of  Massachusetts,''  adding  words  further  tend- 
ing to  identify  the  intended  legatee.  It  appeared  that  there  was  a  reli- 
gious body,  answering  to  the  description,  which,  however,  was  not 
incorporated.  But  a  local  statute,  in  force  when  the  will  was  execnt- 
ed,  and  still  unrepealed,  provided  that  certain  designated  officers  of 
religious  societies,  which  this  church  possessed,  should  be  deemed 
bodies  corporate,  for  the  purpose  of  taking  donations  made  to  them  or 
their  respective  churches. — 
Held^  that  the  capacity  of  the  church  described  to  take  the  legacy  was  to 
be  tested  by  the  law  of  Massachusetts,  and  that  the  disposition  in  its 
favor  was  in  all  respects  valid  and  effectual. 

Construction  of  will,  upon  judicial  settlement  of 
executor's  account.  The  facts  are  stated  in  the  opin- 
ion. 


MiTCHBLL  &  Mitchell, /or  executwr, 
H.  W.  Gbixdal, /or  eorporatioru 

The  Surrogate. — The  second  account  of  the  ex- 
ecutor of  this  estate  is  before  me  for  judicial  settle- 
ment. 

Certain  questions  are  presented  for  my  determina- 
tion respecting  the  validity  of  the  fourth  article  of 
the  testator's  will,  which  is  in  the  words  following : 

*^I  give  and  bequeath  unto  the  Congregational 
Church,  in  the  town  of  Sturbridge,  in  the  county  of 
Worcester  and  the  Commonwealth  of  Massachusetts, 
where  my  dear  parents  worshipped  for  so  many  years, 
the  sum  of  $5,000,  and  to  the  pastor  who  may  preach 
and  officiate  therein  at  the  time  of  my  death  the  fur- 
ther sum  of  $500." 

It  is  claimed  in  behalf  of  the  residuary  legatees 
that  the  foregoing  bequest  of  $5,000  is  invalid  and  in- 
effectual because  there  is  not  now  in  existence  and 
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was  not  in  existence  at  the  testator  s  death  any  cor- 
poration known  as  "The  Congregational  Church  of 
Sturbridge,  Massachusetts,"  or  any  corporation  that 
the  testator  could  have  had  in  mind  in  making  the  dis- 
position here  in  question. 

It  is  established  to  my  satisfaction  that  there  now 
exists  in  the  said  town  of  Sturbridge  a  church  organ-  *f 

ization  known  as  the  Congregational  Church  of  that 
town;  that  this  church  organization  has  existed  for 
over  a  hundred  years ;  that  testator's  pai:ents  once  re- 
sided in  said  town  and  were  in  the  habit  of  attending 
religious  services  at  said  church,  and  that  said  church 
is  the  very  church  which  the  testator  by  the  fourth 
article  of  his  will  intended  to  benefit.  ' 

It  is  admitted  by  counsel,  who  insists  upon  the  vali- 
dity of  this  legacy,  that  the  church  in  question  has 
never  been  formally  incorporated  under  the  laws  of 
the  State  of  New  York,  or  of  the  State  of  Massachu- 
setts, but  he  nevertheless  insists  that  it  is  in  substance 
and  effect  a  corporation,  or  that  its  deacons  are  a  cor- 
poration, and  that  the  one  or  the  other  corporation  is 
competent  as  such  to  take  a  bequest,  because  of  the 
following  provision  of  the  Public  Statutes  of  Massa- 
chusetts,  ch.  31,  §  1 :  "  The  deacons,  churchwardens 
or  other  similar  officers  of  churches  or  religious  socie- 
ties, shall,  if  citizens  of  this  commonwealth,  be  deemed 
bodies  corporate  for  the  purpose  of  taking  and 
holding  in  succession  all  grants  and  donations,  whether 
of  real  or  personal  estate,  made  either  to  them  and 
their  successors,  or  to  their  respective  churches  or 
to  the  poor  of  their  churches."  This  provision  was 
Vol.  VI.— 22 
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upon  the  statute  book  of  Massachusetts  at  the  date  of 
the  testator's  will,  and  stands  unaltered  to-day. 

The  evidence  shows  that  Henry  Haynes  and  W.  G. 
Reid,  both  of  whom  are  residents  of  the  town  of 
Sturbridge,  are  deacons  of  the  Congregational  Church 
to  which  the  testator  refers  in  his  will. 

The  matters  to  be  decided  upon  the  facts  above 
stated  are  these : 

First.  If  the  testator  had  made  a  bequest  like  the 
one  in  controversy  to  some  unincorporated  church  in 
the  State  of  New  York,  would  such  a  bequest  be  valid 
if  there  were  here  in  force  a  statutory  provision  like 
that  above  quoted  ?  If  this  question  be  answered  in 
the  afl&rmative,*  then 

Second.  Should  the  capacity  of  the  Sturbridge 
church  to  take  be  tested  by  the  law  of  Massachusette? 

As  regards  the  first  of  these  questions,  there  are 
several  decisions  of  Massachusetts  courts,  which  though 
not  here  controlling  are  nevertheless  deserving  of  con- 
sideration. It  was  held  by  the  Supreme  Court  of  that 
State,  in  Weld  v.  May  (9  Cush.,  181),  that  "if  grants 
or  donations  are  intended  for  a  church,  whether  the 
gift  be  in  form  to  the  poor  of  the  church  or  to  the 
church  itself,  the  deacons  are  a  body  politic  to  take 
and  hold  the  same." 

"  These  consequences,"  said  Shaw,  C.  J.,  pronounc- 
ing the  opinion  of  the  court,  "  are  considered  as  nec- 
essarily following  from  the  fact  of  the  existence  of  a 
church "  (citing  Sawyer  v.  Baldwin,  11  Pick.y  492). 
....  "When  legally  chosen,  the  law  vests  in  him" 
(the  deacon)  "  the  powers  necessary  to  accomplish  its 
purposes,  that  of  taking  and  holding  property  for  a 
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known  aggregate  body  not  incorporated Look- 
ing at  the  church  in  this  case  as  a  body  of  individuals, 
they  do  not  hold  property  to  their  own  use,  but  their 
deacons  are  invested  with  powers  to  supply  such  defi- 
ciency in  the  legal  constitution  of  a  church." 

In  Stebbins  v.  Jennings  (10  Pick.,  172),  twenty 
years  prior  to  the  decision  of  the  case  last  cited,  Shaw, 
C.  J.,  said:  "When  they,"  {i.  e.,  churches)  "became 
numerous,  and  the  property  incident  to  their  bene- 
ficial operation  considerable,  an  express  legal  provision 
was  made  by  the  act  of  1754,  enacting  that  the  dear 
cons,  for  the  time  being,  should  be  a  body  corporate, 
with  power  to  take  and  hold  property  for  the  use  of 
the  church,  and  to  transmit  it  to  their  successors  for 
the  like  purpose — which  law  has  ever  since  been  in 
force.  No  implied  corporate  powers,  therefore,  are 
necessary  to  enable  a  church  to  hold  property,  because, 
by  this  statute,  express  provision  is  made  for  the  tak- 
ing, holding  and  transmission  of  property  in  which  the 
church  is  beneficially  interested.  .  .  The  statute  was 
professedly  made  for  the  better  recovery  of  grants 
and  donations  to  pious  and  charitable  uses,  for  the 
better  support  and  maintenance  of  ministers,  and  the 
defraying  of  charges  relating  to  public  worship.  Two 
objects  were  to  be  accomplished :  one  to  give  all  such 
grants  a  legal  effect  and  operation  by  enabling  the 
grantee  to  take  and  hold  real  and  personal  property, 
the  other  that  such  property  should  go  in  succession." 

I  see  no  reason  to  dissent  from  the  doctrine  estab- 
lished by  these  Massachusetts  cases,  and  therefore  give 
an  afl&nnative  answer  to  the  first  of  the  two  ques- 
tions above  stated. 


Digitized  by  VjOOQ IC 


840    CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  BULLOCK. 

I  am  also  of  opinion  that^  in  passing  upon  the  com- 
petency of  the  Sturbridge  church  or  its  deacons  to 
take  this  disputed  bequest,  regard  must  be  had  solely  to 
its  or  their  competency  in  the  State  of  Massachusetts. 

"  Corporations  organized  under  the  laws  of  a  sister 
State  are  recognized  by  the  courts  of  New  York  as 
entitled  to  take  devises  and  legacies  under  the  will  of 
a  resident  of  this  State,  whenever,  by  the  laws  imder 
which  they  are  created,  such  corporations  have  author- 
ity to  acquire  property  by  will,  unless  such  devises  or 
legacies  are  repugnant  to  our  own  laws  "  (Draper  v. 
Harvard  College,  57  How,  Pr.^  269 ;  Kennedy  v.  Pal- 
mer, \  T.  &  (7.,  581 ;  Harris  v.  Am.  Bible  Soc,  4  Ahh., 
N,  S.y  421 ;  Sherwood  v.  Am.  Bible  Soc,  1  Keyes^ 
565 ;  Riley  v.  Diggs,  2  Dem.y  184  j  Chamberlain  v. 
Chamberlain,  43  iV.  Z.,  524). 

It  was  distinctly  held  in  the  case  last  cited  that  the 
fact  that  a  certain  corporation  named  as  a  beneficiary 
in  the  will  of  a  testator  residing  in  New  York  was  a 
charitable  corporation  created  by  the  laws  of  a  foreign 
State,  and  that  the  bequest  thereto  was  for  charitable 
purposes  did  not  make  such  bequest  invalid.  It  was 
further  held  that,  while  the  courts  of  New  York  could 
not  administer  a  foreign  charity,  they  could  direct 
legacies  in  favor  of  such  charity  to  be  paid  to  the 
proper  parties,  leaving  it  to  the  courts  of  the  foreign 
State  to  provide  for  its  due  administration. 

Said  Allen,  J.,  pronouncing  the  opinion  of  the  court, 
"  If  within  the  lex  domicilii  of  the  testator  a  will  has 
all  the  forms  and  requisites  to  pass  the  title  to  per- 
sonalty, the  validity  of  the  particular  bequests  will 
depend  upon  the  law  of  the  domicil  of  the  legatee  and 


Digitized  by  VjOOQ IC 


NEW  YORK  COUNTY,  NOVEMBER,  1887.    841 

MATTBB  OF  BULLOCK. 

of  the  government  to  which  the  fund  is  by  the  terms 
of  the  will  to  be  transmitted  for  administration,  and 
for  the  particular  purposes  indicated  by  the  testa- 
tor. ...  A  bequest  in  aid  of  foreign  charities  valid 
and  legal  in  the  place  of  their  existence  will  be  sup- 
ported by  the  courts  of  the  State  in  which  the  be- 
quests are  made.  If  the  legatee,  whether  a  nattural 
or  artificial  person,  and  whether  he  takes  in  his  own 
right  or  in  trust,  is  capable  by  the  law  of  his  domicil 
to  take  the  legacy,  in  the  capacity  and  for  the  pur- 
poses for  which  it  is  given,  and  the  bequest  is  in  other 
respects  valid,  it  will  be  sustained,  irrespective  of  the 
law  of  the  testator's  domicil;  subject,  however,  to 
this  qualification,  that  if  the  law  of  the  testator's  dom- 
icil, in  terms,  forbids  bequests  for  any  particular  pur. 
pose,  or  in  any  other  way  limits  the  capacity  of  the 
testator  in  the  disposal  of  his  property  by  will,  a  gift 
in  contravention  of  the  law  of  the  testator's  domicil 
would  be  void  everywhere." 

For  the  foregoing  reasons  this  testator's  bequest  to 
the  Sturbridge  Church  must  be  pronounced  valid  and 
effectual." 
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New  Yobk  Coijoty.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— ^November,  1887. 

Matter  op  Lawbence. 

In  the  matter  of  the  estate  of  William  S.  Lawrence, 

deceased. 


A  Surrogate's  court  has  no  authority  to  make  an  order  requiring  a  tesU- 
mentary  trustee  to  give  a  bond,  although  a  breach  of  trust  may  have 
been  committed,  unless  the  complainant  demonstrates  the  existence  of 
circumstances  which  would  justify  a  demand  of  security  from  an  exec- 
utor (Code  Civ.  Pro.,  §  2816). 


Application  for  order  compelling  testamentary  trus- 
tee to  file  ofiEicial  bond. 

Alexakdsr  a  Gbeen, /or  trustee. 

The  Surrogate. — This  is  an  application  for  an  order 
requiring  the  testamentary  trustee  under  the  will  of 
William  Lawrence  deceased  to  give  security  for  the 
due  performance  of  his  trust.  The  proceeding  is 
brought  by  Isaac  Lawrence,  to  whose  use  for  life  the 
testator's  will  directs  the  application  of  one  tenth  of 
his  residuary  estate. 

The  will  was  admitted  to  probate  in  February, 
1865 ;  in  October,  1867,  the  accounts  of  its  executor 
were  judicially  settled  and  determined,  and  since  that 
date  the  respondent  has  been  chargeable,  in  his  capac- 
ity as  trustee,  for  the  funds  of  the  estate  in  his 
hands.     In  December,  1886,  this  petitioner  applied  for 
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an  order  directing  the  respondent  as  such  trustee  to 
account.  Such  proceedings  have  since  been  had  that 
the  trustee  has  filed  his  account^  and  has  also  filed  a 
"  statement  *'  setting  forth  that,  in  the  year  1872,  he 
invested  the  trust  funds  held  by  him  in  certain  rail- 
road bonds  guaranteed  by  the  Pennsylvania  Railroad 
Co. ;  that  this  guaranty  was  soon  afterwards  repudi- 
ated ;  that  the  bonds  thereupon  became  well  nigh 
worthless;  that  he  (the  respondent)  has  ever  since 
"  assumed  the  entire  burden  of  the  loss,  and  has 
treated  the  estate  as  cash  in  his  own  hands,  and  has 
continued  to  pay  interest  thereon  at  the  legal  rate." 
In  this  so  called  "  statement,"  the  trustee  declares  his 
ability  and  willingness,  upon  reasonable  notice,  "  either 
to  invest  a  sum  representing  the  corpus  of  the  estate 
in  bonds  and  mortgages  or  in  such  other  securities  as 
the  Surrogate  may  order,  or  to  turn  over  the  amount 
in  cash  to  such  person  as  may  be  appointed  his  suc- 
cessor." 

By  the  present  proceeding,  the  petitioner  does  not 
ask  for  the  removal  of  this  trustee  for  breach  of  trust, 
but  merely  asked  for  an  order  directing  him  to  file  a 
bond.  Now  I  cannot,  within  the  limitations  of  §  2815 
of  the  Code  of  Civil  Procedure,  grant  the  relief  here 
asked,  upon  the  grounds  alleged  in  the  petitioner  s 
application.  Section  2815  expressly  declares  that  an 
order  to  file  a  bond  may  be  made  in  cases  "  where  a 
person  named  as  executor  can  entitle  himself  to  let- 
ters testamentary  by  giving  a  bond,  hut  not  other- 
vrise''  The  cases  thus  referred  to  are  specified  in 
§  2638  of  the  Code.  They  are  cases  where  the  appli- 
cant for  letters  is  a  non-resident  of   the  State,  or 
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''  where  his  circumstances  are  such  that  they  do  not 
afford  adequate  security  ....  for  the  due  adminis- 
tration of  the  estate."  There  is  nothing  in  the  allega- 
tions of  this  petition  to  show  that  the  case  at  bar  is 
within  either  of  these  categories. 
Application  denied. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— December,  1887. 

Matter  of  Odell. 

In  the  matter  of  the  estate  of  Lawrence  Odell, 
deceased. 

a  witness  cannot  be  punished  for  a  contempt,  for  refusing  to  answer  a 
question  immaterial  and  irrelevant  to  the  Issue  upon  the  trial  whereof 
be  is  examined. 

Motion  to  punish  witness  for  contempt  for  refusing 
to  answer  question  on  hearing  before  referee. 

Billings  &  Gabdozo,  for  the  motion. 
Jacob  Fbomme,  for  executrix. 

The  Surrogate. — The  referee,  before  whom  are 
now  pending  the  issues  of  an  accounting  proceeding 
in  this  estate,  lately  granted  an  order  to  show  cause, 
returnable  before  the  Surrogate,  why  a  witness  should 
not  be  punished  for  contempt  for  refusing  to  answer 
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a  question  propounded  to  her  by  counsel  for  the  con- 
testant at  one  of  the  recent  hearings  before  such 
referee.  Certain  preliminary  objections  are  made,  on 
behalf  of  the  witness,  to  the  manner  in  which  the 
question  of  her  alleged  contumacy  is  now  brought 
before  the  court.  It  seems  unnecessary,  however,  to 
pass  upon  these  objections,  in  view  of  the  conclusions 
I  have  reached  upon  the  merits. 

The  question,  which  the  witness  refused  to  answer, 
was  the  following  :  "  Please  look  at  the  paper  which  I 
now  show  you,  the  first  entries  of  which  are  under 
date  February  14th,  1882,  and  say  whether  it  is  a  copy 
of  your  accoimt  with  the  Pacific  Bank  in  this  city." 
To  this  question  counsel  for  the  executrix  objected, 
whereupon  counsel  for  the  contestant  stated,  as  ap- 
pears by  the  stenographer's  minutes,  that  he  wished 
an  answer  to  the  question  "  for  the  purpose  of  laying 
a  foundation  for  attempting  to  prove  that  a  portion  of 
the  rents  of  Lawrence  Odell's"  (i.  e.,  the  decedent's) 
^^  property  went  into  the  private  account  of  Mary  J. 
Odell" — ^meaning  Mary  J.  Odell,  the  witness,  who  is 
also  the  executrix  of  the  estate. 

It  appears  that  the  decedent  died  in  March,  1886. 
Whether,  during  the  four  years  next  preceding  his 
death,  the  executrix  had  or  had  not  collected  moneys 
belonging  to  him  is  not  material  to  any  issue  properly 
raised  by  the  account  and  the  objections  thereto. 

This  motion  must,  therefore,  be  denied. 
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New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Subbo- 
GATB. — December,  1887. 

Matteb  op  Nay. 

In  the  matter  of  the  estate  of  Joseph  0.  Nay,  dfe- 

ceased. 

An  executor  or  administrator  cannot  proceed  to  the  collection  of  an  ordin- 
ary debt,  by  means  of  the  machinery  provided  by  Code  Civ.  Pra, 
§  2706,  et  aeq.f  relating  to  the  discovery  of  property  concealed  or  with- 
held. 

Petition  for  order  requiring  respondent  to  attend 
and  submit  to  examination. 

The  Surbogate. — ^This  is  a  discovery  proceeding 
under  §  2706  of  the  Code  of  Civil  Procedure.  The 
petitioner  alleges  that,  upon  an  examination  of  the 
books,  memoranda  and  returned  checks  of  the  dece- 
dent, it  has  been  discovered  that  one  John  Dunne,  the 
person  herein  cited,  is  in  possession  of  a  large  sum  of 
money,  to  wit,  nine  hundred  dollars,  belonging  to  the 
decedent's  estate.  A  verified  answer  has  been  inter- 
posed by  Dunne,  in  which,  after  denying  the  allega- 
tions of  the  petition,  he  insists  that  he  is  "  the  owner 
of  said  sum  of  money,  to  wit,  nine  hundred  dollars, 
mentioned  in  said  petition." 

K  the  petition  is  to  be  interpreted  as  referring  to 
and  describing  any  particular  definite  parcel  of  coins, 
treasury  notes,  or  bank  bills,  it  is  the  duty  of  the 
Surrogate,  in  view  of  the  interposition  of  the  answer 
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to  dismiss  the  proceeding  (Code  Civ.  Pro.,  §  2710). 
A  like  direction  should  be  given,  if  the  petition  is  to 
be  interpreted,  as  simply  alleging  an  indebtedness  on 
Dunne's  part  to  the  decedent's  estate.  The  procedure 
established  by  §§  2706-2714  was  not  designed  to  en,- 
force  the  collection  of  debts. 
Petition  dismissed. 


New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Sxteeo- 

GATE. — ^December,  1887. 

Matteb  of  McMulkin. 

In  the  matter  of  the  application  for  probate  of  a  paper 
propounded  as  the  will  of  Mary  McMulkin,  de- 
ceased. 

Upon  an  application  for  the  probate  of  the  alleged  will  of  decedent,  It 
appeared,  from  the  depositions  of  B.  and  C,  the  subscribing  witnesses, 
that  they  severally  wrote  their  names  as  such,  on  the  paper  propounded, 
and  that  decedent,  in  their  presence,  declared  the  same  to  be  her  will. 
The  deposition  of  one,  S.,  further  disclosed  the  facts  that  decedent  had 
acquainted  him  with  her  purpose  '*  to  settle"  some  money  she  had  in 
America,  and,  on  being  informed  that  two  witnesses  would  be  neces- 
sary, had  asked  deponent  to  find  *^  two  responsible  working  men,*'  to 
act  in  that  capacity;  that  deponent  had  waited  upon  B.  and  C,  ob- 
tained their  consent  to  witness  the  execution,  and  promised  to  notify 
them  when  to  attend,  afterward  reporting  the  result  to  decedent,  who 
said  *'  all  right."    There  was  no  attestation  clause.^ 

Heldy  in  the  absence  of  evidence  that  B.  and  C.  had  been  actually  sum- 
moned,— ^that  their  subscription  was  personally  observed  or  requested 
by  decedent,— or  that  the  latter  took  charge  of,  or  ever  saw,  the  paper 
after  execution,— probate  must  be  refused  for  want  of  proof  of  the 
request  required  by  2  R.  S.,  63,  §  40,  subd.  4. 

The  paper  propounded  as  decedent's  will  purported  to  have  been  executed 
by  cross-mark,  was  unaccompanied  with  an  attestation  clause,  and 
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presented,  at  its  end,  the  pames  and  residences  of  the  subscribing 
witnesses  and  the  name  and  mark  of  decedent,  in  a  confused  jumble, 
which  afforded  no  clue  as  to  the  order  of  time  in  which  the  several 
signatures  had  been  affixed.  In  the  absence  of  explanatory  evi- 
dence, — 
Heldf  that  probate  must  be  refused  for  want  of  proof  that  the  subscription 
by  decedent  preceded,  in  time,  the  acts  of  the  attesting  witnesses. 

Petition  for  probate  of  a  will.  The  facts  are 
stated  in  the  opinion. 

L.  H.  Abnold, /or  proponent 

E.  CoNWAT,  special  guardianyfor  contestants. 

The  Surrogate. — ^When  the  proofs  theretofore 
taken  herein  were  submitted,  in  June  last,  for  the 
consideration  of  the  Surrogate,  they  were  deemed  by 
him  insufficient  to  show  that  the  subscribing  witnesses 
to  this  alleged  will  acted  as  such  witnesses  at  dece- 
dent's request ;  but,  for  reasons  stated  in  the  Surro- 
gate's memorandum  of  June  29th,  the  proponents 
were  allowed  to  submit  additional  evidence  m  that 
regard.  A  commission  was  subsequently  issued  for 
taking  the  deposition  of  Thomas  Siavin,  the  husband 
of  one  of  the  persons  named  as  beneficiary  in  the  dis- 
puted paper. 

Siavin  was  examined  before  the  commissioner.  His 
testimony  is  substantially  as  follows:  Two  or  three 
days  prior  to  November  14th,  1885  (the  day  when 
such  paper  was  executed),  and  prior,  indeed,  to  the 
preparation  of  such  paper,  the  decedent  said  to  him 
that  she  "  had  some  money  in  America  and  wished  to 
settle  it."  Siavin  thereupon  asked  her  if  she  wished 
any  one  sent  for,  to  draw  up  her  will.  She  replied 
that  Father  Campbell,  a  priest  of  her  acquaintance. 
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had  said  that  he  would  prepare  it.  Slavin  then  in- 
quired if  she  had  in  mind  any  persons  to  act  as  wit- 
nesses, telling  her  that  two  such  persons  would  be 
needed.  She  answered  in  the  negative,  and  asked 
him  to  find  "  two  responsible  working  men/'  to  per- 
form that  service.  Slavin  then  suggested  the  names 
of  Thomas  Conlay  and  Patrick  Boyle  (the  same  per- 
sons whose  names  appear  on  the  alleged  will  as  its 
subscribing  witnesses)  and  offered  to  see  both  of 
them,  and  to  "  see  if  they  had  any  objections."  The 
decedent  said:  "Do  so."  Afterward,  Slavin  waited 
upon  Thomas  Conlay,  and  "  asked  him  if  he  had  any 
objection  to  becoming  a  witness  for  a  will  that  Mary 
McMulkin  had  expressed  a  wish  to  make."  Conlay 
replied :  "  Not  in  the  least."  Slavin  subsequently 
called  upon  Patrick  Boyle,  addressed  to  him  the  same 
inquiry  that  he  had  put  to  Conlay,  and  with  like 
result,  Slavin  said,  to  both  Conlay  and  Boyle,  that 
he  would  let  them  know  when  they  would  be  wanted, 
but  it  does  not  appear  by  the  testimony  that  this 
promise  was  ever  fulfilled.  In  answer  to  the  question 
whether  he,  Slavin,  had  made  any  appointment  with 
Conlay  and  Boyle,  he  testified :  "  I  did  not  make  any 
appointment  as  to  the  hour ;  I  have  related  all  that 
was  said  by  them  and  by  me  at  the  time.  I  told 
Mary  McMulkin,  at  a  convenient  opportunity,  that  I 
had  spoken  to  the  persons  proposed  for  witnesses,  and 
that  they  had  consented.     She  said  *  All  right.' " 

It  appears,  from  the  depositions  of  Conlay  and  Boyle 
taken  under  the  first  commission,  that  they  severally 
wrote  their  names  as  witnesses  to  the  paper  propound- 
ed, and  that  the  decedent,  in  their  presence  and  hear- 
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ing,  declared  the  paper  to  be  her  will.  It  does  not 
appear,  however,  that  she  in  terms  requested  either  of 
them  to  act  as  subscribing  witnesses.  It  does  not  ap- 
pear that  there  was  any  conversation  between  either 
of  them  and  herself,  in  which  Slavin's  name  was 
mentioned,  and  in  which  his  agency  in  securing  their 
attendance  was  the  subject  of  comment.  It  does  not 
appear  at  what  precise  stage  in  the  ceremonies  of  ex- 
ecution the  subscribing  witnesses  signed,  nor  whether 
or  not  the  decedent  actually  saw  them  or  either  of 
them  put  their  names  to  the  paper,  or  handed  them 
the  paper,  or  pen,  or  ink,  or  did  any  other  act  involv- 
ing an  intimation  of  a  wish  that  they  should  use  pen 
or  ink  in  writing  upon  the  paper;  nor  is  it  shown 
whether  or  not  the  decedent  took  charge  of  such  pa- 
per after  its  execution,  or  ever  saw  it  after  it  had  been 
executed. 

I  have  grave  doubts  whether,  in  view  of  these  facts, 
and  in  the  absence  of  any  clause  of  attestation,  I  am 
warranted  in  finding,  that,  within  the  meaning  of  our 
statute  of  wills,  the  decedent  requested  Conlay  and 
Boyle  or  either  of  them  to  act  as  subscribing  wit- 
nesses. I  am  referred  to  no  reported  cases  in  this 
State  which  seem  to  me  to  give  to  that  statute  an  in- 
terpretation sufficiently  broad  to  support  this  propo- 
nent's contention  in  the  matter  now  under  discussion 
and,  have,  therefore,  though  with  some  hesitation, 
reached  the  conclusion  that  the  execution  of  this  in- 
strument is  fatally  defective  and  that  it  must  be  denied 
probate. 

Upon  careful  consideration  of  the  evidence  as  a 
whole,  I  am  persuaded  also  that  there  is  another  sub- 
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stantial  ground  for  denying  the  proponent's  petition. 
It  has  been  unequivocally  declared  by  our  Court  of 
Appeals,  that  a  testamentary  paper  cannot  be  accord- 
ed probate,  unless  the  signature  of  the  would-be  testa- 
tor has  preceded,  in  point  of  time,  the  signature  of  the 
attesting  witnesses  (Jackson  v.  Jackson,  39  iV.  T.^ 
153 ;  Sisters  of  Charity  v.  Kelly,  67  N.  Y.,  409 ;  Dack 
V.  Dack,  84  N.  Z.,  663).  Now  it  is  well  settled  that,  in 
all  cases,  the  burden  of  proof  is  upon  the  proponent  of 
an  alleged  will  to  show  its  due  execution.  It  is  doubt- 
less true  that,  whenever,  in  the  course  of  a  probate 
trial,  there  has  been  no  avowed  contention  in  respect 
to  the  order  of  signatures,  and  no  inquiry  of  witnesses 
touching  that  subject,  the  trial  court  may  properly  be 
content  with  slight  proof  that  the  alleged  testator 
signed  before,  and  not  after,  the  subscribing  witnesses. 
For  example,  in  cases  where  there  is  a  full  attes- 
tation clause  its  recitals  will  be  treated  as  affording 
presumptive  evidence  in  that  respect.  So  too  the  cir- 
cumstance, if  such  circumstance  exist,  that  upon  the 
face  of  the  disputed  paper  the  signature  of  the  alleged 
testator  precedes  the  signature  of  the  subscribing 
witnesses,  raises  a  presumption  that  the  first  signature 
in  point  of  space  was  the  first  in  point  of  time.  But 
in  the  case  at  bar,  I  find  no  facts  or  circumstance  that 
afford  a  basis  for  a  presumption  in  behalf  of  the  pro- 
ponent, and,  as  has  been  already  stated,  the  testimony 
of  the  subscribing  witnesses  fails  to  disclose  or  intimate 
whether  they  wrote  their  names  before  the  decedent's 
subscription  or  afterwards.  The  instrument  has  no  at- 
testation clause,  and  bears  on  its  face  no  satisfactory 
evidence  upon  the  question  of   the  order  of  signa- 
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tures ;  it  is  written  upon  ruled  paper,  and  the  appear^ 
ance  of  its  last  six  lines  is  as  follows : 

In  witness  whereof  I  have  oigDod  suhscribed  this  will 
this  14th  day  of  November  eighteen  hundred  and  eighty- 
five  years,  before  these  witnesses,  Thomas  Conlay  Stok- 
taker  54  Northwoodside  road-  Witness  her 
Patrick  Boyle  spirit  salesman  Mary  -4-  McMulkiE 
13  Raglan  Street  Witness                                 mark 

It  is  very  possible  that  Mary  McMulkin  made  her 
mark  on  this  paper  before  Thomas  Conlay  wrote  his 
name  as  witness,  but  there  is  no  proof  that  such  is 
the  case,  and  so  far  as  the  paper  affords  any  internal 
evidence  at  all  in  the  matter,  it  makes  for  the  contes- 
tants rather  than  for  the  proponent. 

Probate  refused. 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Sitbbo- 
GATE. — December,  1887. 

Matter  op  Huiell. 

In  the  matter  of  the  estate  of  Augusta  C.  Huiell^ 

deceased. 

The  provisions  of  2  R.  S.,  65,  §  49,  as  amended  In  1809,  respecting  the 
rights  of  an  "after-born"  child  of  a  ''testat'or'^  must  be  deemed  to 
apply  where  the  will  is  that  of  the  mother  of  the  one  iiiToking  the  pro- 
tection of  the  statute. 

Where  an  alleged  will  of  a  decedent  Is  contested  by  a  child  bom  after  its 
execution,  the  Surrogate's  court  has  jurisdiction  to  determine  whether 
the  latter  is  **  unprovided  for  by  any  settlement,"  within  the  meaning 
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of  2  R.  S.y  65,  §  49.    Only  in  case  such  issue  is  determined  in  tlie  neg- 
ative, has  contestant  any  status,  as  an  opponent  of  probate.  v^  •' 

J.  V.  HuiBLL,  executor,  in  person.  '  y. . 

J.  D.  Wabneb,  fecial  guardian.  -   i^; 


'J 


-'J 


The  Surrogate. — Section  49  of  title  1,  chapter  6, 
part  2,  of  the  Revised  Statutes  (3  Banks,  7th  ed., 
2287)  provides  that  "  whenever  a  testator  shall  have  3 

a  child  born  after  the  making  of  a  last  will,  either  in 
the  lifetime  of  or  after  the  death  of  such  testator,  and 
shall  die  leaving  such  child,  so  after  born,  unprovided 
for  by  any  settlement,  and  neither  provided  for  nor 
in  any  way  mentioned  in  such  will,  every  such  child 
shall  succeed  to  the  same  portion  of  such  parent's  real 
and  personal  estate  as  would  have  descended  or  been 
distributed  to  such  child  if  such  parent  had  died  in-  V. 

testate,   and  shall  be  entitled  to  recover  the  same  7*i 

portion  from  the  devisees  and  legatees,  in  proportion  rj 

to  and  out  of  the  parts  devised  and  bequeathed  to  ;^ 

them  by  such  will."  i : 

There  is  no  doubt  that  this  provision,  as  amended  '  - 

by  chapter  22  of  the  Laws  of  1869,  is  applicable  to  -^ 

estates  of  testatrices,  no  less  than  to  estates  of  testa-  -t 

tors.  ' 

This  decedent  left,  her  surviving,  two  children,  one  V^ 

of  whom,  Florence  by  name,  was  born  after  the  mak- 
ing of  the  paper  propounded  for  probate  as  the 
mother's  will.  That  paper  makes  no  provision  in 
Florence's  behalf  nor  any  mention  of  her  name.     This  ^ 

circumstance  though  coupled  with  the  fact,  if  it  be  a 
fact,  that  Florence  was  left  by  her  mother  "unpro-  ^ 

vided  for  by  any  settlement,"  affords  no  valid  grounds 
Vol.  VI.— 23 
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of  objection  to  the  probate  of  the  paper  here  pro- 
pounded (Matter  of  Gall,  5  Dem.,  374;  Matter  of 
Bunce,  ante,  278). 

No  proofs  have  been  submitted  upon  the  question 
whether  or  not  the  decedent  made  any  settlement 
upon  the  child  whose  rights  are  now  the  subject  of 
consideration.  There  can  be  no  doubt,  I  think,  that 
the  Surrogate  has  jurisdiction  to  determine  that  ques- 
tion, in  view  of  the  fact  that,  upon  its  determination, 
depends  the  further  question  whether  Florence  has 
any  status  to  contest  this  alleged  will.  If  it  shall  be 
ascertained  that,  within  the  meaning  of  §  49,  svpra, 
a  "settlement"  was  in  fact  made  for  her  or  for  her 
benefit,  then  she  is  not  by  virtue  of  that  section, 
entitled  to  the  share  in  the  mother's  estate  which 
would  have  been  hers  in  case  of  her  mother's  intes- 
tacy, and  is  entitled,  therefore,  to  oppose  probate  of 
this  alleged  will  upon  any  grounds  affecting  its  legal- 
ity and  validity. 
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Nbw  Yobk  County.— Hok.  D.  G.  ROLLINS,  Subbo- 
6ATE. — December,  1887. 

Matter  of  Johnston. 

In  the  matter  of  the  estate  of  John  Johnston,  c?e- 

ceased. 

A  guardian  ad  litem,  in  a  Surrogate's  court,  will  employ  counsel  at  his  own 
expense. 

Settlement  of  decree  admitting  will  to  probate. 

The  Surrogate. — The  decree  proposed  by  counsel 
for  the  proponent  herein  makes  provision  for  the  award 
of  $250,  as  compensation  to  special  guardian  Pren- 
tiss, for  his  services  in  behalf  of  certain  infant  heirs 
at  law  and  next  of  kin  of  the  testator.  I  think  that 
similar  provision  should  be  made  for  the  compensation 
of  special  guardian  Spelissy  for  his  services  in  behalf 
of  other  infants. 

It  has  never  been  the  practice  of  this  court  to  make 
any  allowance  to  a  special  guardian  for  his  counsel 
fees  and  the  application  made  for  such  an  allowance 
in  the  case  at  bar  must  be  denied. 

I  have  signed  and  settled  a  decree  admitting  the 
testator's  will  to  probate  and  directing  the  issuance  of 
letters  testamentary  to  the  executor.  I  have  adopted 
and  signed  the  findings  of  fact  and  conclusions  of  law 
proposed  by  proponent's  counsel  as  the  "  decision  in 
writing "  contemplated  by  Code  Civ.  Pro.,  §  2545 
(Matter  of  Hoyt,  5  2)em.,  284). 
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New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— December,  1887. 

Matteb  of  Conneb. 

In  the  matter  of  the  estate  of  James  M.  Conneb,  de- 
ceased. 

The  only  dispositive  provision  of  testator's  will  directed  the  "  executors 
and  executrix  to  distribute  and  apportion  to  my  (his)  wife  and  chil- 
dren my  (his)  estate,  in  such  manner, ^^  and  at  such  time  as  they 
judged  to  be  for  the  best  interests  of  his  wife  and  children,  with 
power  to  sell,  and  distribute  the  proceeds  as  they  should  deem  best  for 
the  interests  of  alL  The  widow  and  three  of  the  children  were  nomi- 
nated executrix  and  executors.  The  remaining  three  children  were 
infants.— 

Heldt  that  the  beneficiaries  were  entitled  to  equal  shares  of  the  estate. 

FosTSB  A  Stephens, /or  prctponento. 
W.  H.  Hamilton,  special  guardian. 

CoNSTBUCTiON  of  wiU  upon  application  for  probate. 

The  Subbogate. — The  paper  propounded  as  this 
decedent's  will  is  entitled  to  probate.  Its  only  dispos- 
itive provision  is  in  these  words  :  "  I  hereby  direct  my 
executors  and  executrix  to  distribute  and  apportion  to 
my  wife  and  children  *'  (then  follow  the  names  of  the 
children,  six  in  nxmiber,  of  whom  three  are  yet 
minors)  "  my  estate,  in  such  manner  and  at  such  time 
or  times  as  shall  in  their  judgment  be  for  the  best 
interests  of  my  wife  and  children,  giving  unto  my 
executors  and  executrix  full  power  to  sell  such  and  so 
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much  of  my  real  and  personal  property  as  they  shall 
deem  best,  and  to  invest  or  distribute  the  proceeds  of 
such  sale  as  they  shall  deem  best  for  the  best  interests 
of  aU." 

Three  of  the  testator's  children  are  then  named  as 
executors,  and  his  wife  is  appointed  executrix.  I  am 
asked  by  the  special  guardian  of  the  infant  children 
to  construe  the  provision  above  quoted.  He  insists 
that  it  merely  confers  upon  the  decedent's  representa- 
tives the  authority  contemplated  by  §  98  of  title  2, 
chapter  1,  part  2,  of  the  Revised  Statutes  (3  Banks, 
7th  ed.,  2191).  It  is  by  that  section  provided  that, 
"Where  a  disposition  under  a  power  is  directed  to  be 
made  to  or  among  or  between  several  persons,  without 
any  specification  of  the  share  or  sum  to  be  allotted  to 
each,  all  of  the  persons  designated  shall  be  entitled  to 
an  equal  proportion." 

It  is  claimed,  on  the  other  hand,  by  counsel  for  the 
proponents,  that  the  will  gives  absolute  authority  to 
the  executors  and  not  merely  a  power  in  trust ;  and 
that,  even  if  it  must  be  interpreted  as  giving  a  power 
in  trust,  the  character  and  extent  of  such  power  must 
be  ascertained,  not  by  reference  to  §  98  {supra),  but 
by  reference  to  §  99  of  the  same  title.  That  section 
is  as  follows:  "But  when  the  terms  of  the  power 
import  that  the  estate  or  fund  is  to  be  distributed 
between  the  persons  so  designated  in  such  manner  or 
proportions  as  the  trustee  of  the  power  may  think 
proper,  the  trustee  may  allot  the  whole  to  any  one  or 
more  of  such  persons,  in  exclusion  of  the  other." 

This  is  a  holographic  will.  Its  language  does  not 
satisfy  me  that  its  maker  intended  to  empower  his 
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executors  to  appropriate  his  entire  estate  to  their  own 
use,  to  the  utter  exclusion  of  two  of  his  infant  chil- 
dren, even  though,  in  the  exercise  of  their  discretion, 
the  executors  should  think  that  such  appropriation 
would  be  for  the  best  interests  of  such  infant  children, 
as  well  as  of  themselves.  In  prescribing  that  the  dis- 
tribution and  apportionment  should  be  made  ^^  in  such 
manner  "  as  should  commend  itself  to  the  judgments  of 
his  executors,  the  testator  did  not,  it  seems  to  me, 
give  or  intend  to  give,  any  direction  in  respect  to  the 
proportions  in  which  his  beneficiaries  should  share  his 
estate. 

I  hold,  therefore,  that  they  are  all  entitled*  to  share 
equally  in  the  ultimate  distribution. 


New  York  Couoty.— Hon.  D.  G.  ROLLINS,  Surbo- 
GATB. — December,  1887. 

Uniok  Trust  Co.  v.  Gage. 

In  the  matter  of  the  estate  of  Nathaniel  Oilman, 

deceased. 

A  Surrogate's  court  cannot  enforce  a  direction  for  the  payment  of  money, 
by  proceedings  to  punish  for  contempt,  until  after  the  return,  unsatis- 
fied, of  an  execution  against  the  property  of  the  alleged  delinquent 
(Code  Civ.  Pro.,  §§  2554,  2555). 

Personal  service  of  a  copy  of  an  order  directing  the  payment  of  money,  is 
not  a  "  personal  demand  "  of  payment,  within  the  meaning  of  Code 
Civ.  Pro.,  §  2268,  which  permits  a  warrant  of  commitment  to  issue,  in 
certain  cases,  where  such  a  demand  has  been  made,  and  payment  neg- 
lected or  refused. 
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Application  to  punish  parties  for  contempt,  in  dis-  •  .\f 

obeying  order  directing  the  -payment  of  money.  /> 

R.  J.  Moses,  for  petitioner,  :/ 

Bliss  A  Schley,  and  S.  G.  Reed,  for  respondent.  y 

The  Surrogate. — On  June  26th,  1885,  the  Surro-  ./ 

gate  made  an  order  directing  the  Union  Trust  com-  .  '^ 

pany  to  pay  to  Wellesley  W.  Gage  the  sum  of  $10,900,  ^• 

out  of  the  funds  of  the  estate  on  deposit  in  such  com-  /^ 

pany.     Such  payment  was  subsequently  made.     On  :/| 

April  28th,  1887,  the  order  aforesaid  was  vacated  and  | 

set  aside  by  an  order  which  contained  the  provisions  ,J 

following:  Ist  That  Anna  K.  Oilman,  on  whose  be-  > 

half  the  payment  to  Gage  had  been  directed  to  be  '^ 

made,  should,  within  twenty  days  after  service  of  a  -'-^ 

copy  of  said  April  order,  repay  said  sum  to  the  Union  Vj 

Trust  company,  or  should,  within  such  time,  deliver  i 
certain  papers  specified  in  said  order  to  said  Wellesley 
W.Gage,  and  pay  to  the  Union  Trust  company  the 

sum  of   $425;   and   2d.  That,  in  the  event  of    the  .   t" 

delivery  of  said  papers  to  Mr.  Gage,  he  should,  with-  .1] 

in  twenty  days,  thereafter,  pay  to  the  Union  Trust  \i 

company  the  sum  of  $10,475.  !; 

A  motion  is  made  that  Mr.  Gage  and  Miss  Oilman  '^^ 

be  punished  as  for  contempt  of  court,  in  disobeying  • 

the  April  order.     The  affidavits  of  the  moving  party  .] 

allege  personal  service  of  a  copy  of  that  order  upon  ] 

Mr.  Gage,  and  upon  Miss  Oilman's  attorney,  and  show  % 
that  the  payment  to  the  Trust  company  directed  by 
such  order  has  not  been  made. 

It  is  provided,  by  §  2554  of  the  Code  of  Civil  Pro- 
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cedure,  that  a  decree  ordering  the  pajrment  of  money, 
may  be  enforced  by  an  execution  against  the  property 
of  the  party  directed  to  make  the  payment.  Section 
2555  provides  that,  after  the  return  of  the  execution 
unsatisfied,  payment  may  be  enforced  by  service  of  a 
certified  copy  of  the  decree,  upon  the  party  against 
whom  it  is  rendered,  and  by  punishment  for  contempt 
on  refusal  or  wilful  neglect  to  obey.  As  it  does  not 
appear  that  any  execution  has  been  issued  in  the  pres- 
ent case,  the  sections  above  cited  do  not  warrant  the 
action  now  invoked. 

Section  2268  of  the  Code  provides,  that  "where  a 
contempt  of  court  consists  in  a  neglect  or  refusal  to 
obey  an  order  of  the  court  requiring  the  payment  of 
a  specified  sum  of  money,  and  the  court  is  satisfied  by 
affidavit  that  a  personal  demand  thereof  has  been  made 
and  that  payment  thereof  has  been  refused  or  neg- 
lected, it  may  issue,  without  notice,  a  warrant  to  com- 
mit the  ofliender  to  prison."  It  is  clear  that  this 
personal  demand  must  be  a  demand  by  or  on  behalf 
of  the  party  to  whom  the  order  requires  the  payment 
to  be  made.  Now  it  does  not  appear  that  the  Union 
Trust  company  has  ever  made,  or  caused  to  be  made, 
a  personal  demand  for  the  payment  of  the  sums  here- 
tofore directed  to  be  restored  to  its  custody. 

I  find  no  other  statutory  provisions  that  seem  to 
bear  upon  the  present  situation,  except  §  2269,  which 
contemplates  as  the  foundation  of  the  contempt  pro- 
ceedings there  referred  to,  the  procurement  of  an 
order  to  show  cause.  No  such  order  has  been  granted 
in  the  case  at  bar. 

Proceeding  dismissed. 
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Nbw  York  Coitnty.— Hon.  D.  G.  ROLLINS,  Sueeo- 
GATE. — December,  1887. 

Matter  op  Paine. 

In  the  matter  of  the  application  for  probate  of  a  pa- 
per  propounded  as  the  will  of  Jahes  H.  Paine, 
deceased. 

The  nature  of  the  issues  to  be  determined  in  a  Surrogate's  court,  upon  an 
application  for  probate  of  a  lost  or  destroyed  will— declared. 

Petition,  under  Code  Civ.  Pro.,  §  1865,  for  pro- 
bate of  a  will  of  decedent,  alleged  to  have  been  lost 
or  destroyed. 

Chas.  J.  Babbttt,  for  proponents, 
Theo.  H.  Swift,  for  contestants. 

The  Surrogate. — The  petitioner  herein  seeks  the 
probate  of  an  instrument  which  is  claimed  to  have 
been  executed  by  this  decedent  as  his  last  will  and 
testament.  No  instrument  answering  to  that  descrip- 
tion has  been  produced  before  the  Surrogate,  and  the 
evidence  shows  that  no  such  instrument  has  been 
seen  since  decedent's  death. 

The  Surrogate's-  authority  under  these  circum- 
stances, to  admit  a  will  to  probate,  rests  upon  the  provis- 
ions of  §  2621  of  the  Code  of  Civil  Procedure,  and, 
according  to  the  limitations  of  that  section,  can  only 
be  exercised  where  a  judgment  establishing  the  will 
could  be  rendered  by  the  Supreme  Court.  Section 
1865  of  the  Code  forbids  the  entry  of  a  judgment 
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establishing  a  lost  or  destroyed  will,  "  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or 
was  fraudulently  destroyed  in  his  lifetime,  and  its 
provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  a  correct  copy  or  draft  being 
equivalent  to  one  witness."  The  several  issues  to  be 
here  determined  are,  therefore : 

1.  Did  this  decedent,  on  August  15th,  1885,  execute, 
in  compliance  with  the  requirements  of  law,  a  written 
instrument  as  and  for  his  last  will  and  testament? 

2.  If  he  did  so  execute  such  instrument,  did  he,  at 
the  time  of  such  execution,  possess  the  testamentary 
capacity  requisite  for  making  a  valid  will  ? 

3.  If  he  did  so  execute  such  instrument,  was  he  in- 
duced so  to  do  by  undue  influence  or  fraud? 

4.  If  such  instrument  was  so  executed,  have  its 
provisions  been  clearly  and  distinctly  proved,  as  re- 
quired by  section  1865  of  the  Code  of  Civil  Proced- 
ure? 

5.  If  such  instrument  was  so  executed,  was  it  in 
existence  at  the  time  of  this  decedent's  death  ? 

6.  If  such  instrumeiit  so  executed  was  not  in  exis- 
tence at  the  time  of  this  decedent's  death,  had  it  been 
fraudulently  destroyed  in  his  lifetime  ? 

The  issues  above  specified  have  been  the  subject  of 
a  long  and  interesting  controversy  before  the  Surro- 
gate. They  have  involved  the  consideration  of  a 
large  mass  of  testimony,  and  of  important  and  diffi- 
cult legal  questions.  When  the  cause  was  submitted 
for  determination,  it  was  my  purpose,  to  accompany 
my  formal  decision  of  this  controversy  with  a  full 
statement  of  the  reasons  by  which  such  decision  should 
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be  supported.  In  giving  such  attention  as  has  been 
necessary  to  the  volume  of  business  which  has  been 
crowded  into  the  last  month  of  my  official  term,  I 
have  been  deprived  of  the  opportunity  of  explaining 
the  grounds  upon  which  rest  the  following  findings : 
I  find  as  matters  of  fact : 

1.  That  James  H.  Paine,  died  at  the  city  of  New 
York  on  December  23,  1885. 

2.  That  on  August  15,  1885,  he  executed,  in  full 
compliance  with  the  requirements  of  law,  a  paper 
purporting  to  be  his  last  will  and  testament. 

3.  That  the  provisions  of  the  paper  so  executed 
have  been  clearly  and  distinctly  proved  to  be,  in  sub- 
stance and  effect,  in  the  words  following : 

"  I  James  H  Paine  of  the  city  of  New  York,  and 
State  of  New  York,  being  of  sound  mind  and  memory, 
and  of  the  age  of  sixty  years  and  upwards,  do  make, 
publish  and  declare  this  to  be  my  last  will  and  testa- 
ment, as  follows :  After  the  pajonent  of  my  funeral 
expenses,  and  after  payment  of  all  my  just  debts  and 
liabilities,  I  give,  devise  and  bequeath  all  the  rest  and 
residue  of  my  estate,  of  any  and  every  kind  whatso- 
ever, to  my  friend  John  H.  Wardwell  of  the  city  of 
New  York,  to  his  use  and  the  use  of  his  heirs,  forever ; 
and  I  hereby  appoint  John  H.  Wardwell  and  Joseph 
Wardwell,  both  of  the  city  of  New  York,  executors 
of  this  my  last  will  and  testament." 

4.  That  the  paper,  so  executed  by  this  decedent  as 
his  last  will  and  testament  was  not  in  existence  at  the 
time  of  his  death. 

5.  That  the  paper,  so  executed,  was  not  fraudulently 
destroyed  in  the  decedent's  lifetime. 
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6.  That  the  makang  and  the  executing  of  the  paper 
so  executed  as  aforesaid,  were  not  induced  by  the 
fraud  or  undue  influence  of  any  person  or  persons 
whosoever. 

7.  That  this  decedent^  at  the  time  of  the  execution 
of  the  paper  so  executed  did  not  possess  the  testamen- 
tary capacity  requisite  for  making  a  valid  and  effectual 
will. 

I  find,  as  a  conclusion  of  law,  that  the  instrument, 
so  executed  as  aforesaid,  is  not  entitled  to  probate,  and 
that  the  petition  for  its  probate  must,  therefore,  be 
denied. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— December,  1887. 

Weltb  v.  Bosch. 

In  the  matter  of  the  estate  of  Joseph  Wellenbergeb, 

deceased. 


Decedent,  daring  his  lifetime,  was  a  partner  in  bosiness  of  one  A.,  who 
died,  leaving  a  will  whereof  decedent  was  appointed  executor.  Upon 
the  death  of  the  latter,  B.  was  appointed  administrator  with  the  will 
of  A.,  annexed,  and  C,  decedent's  widow,  was  appointed  administra- 
tor of  his  estate,  and  instituted  a  special  proceeding  to  procure  a  Judi- 
cial settlement  of  her  account,  making  B.  a  party.  Thereafter  B. 
commenced  an  action  in  the  Supreme  Court  against  C,  in  her  repre- 
sentative capacity,  for  an  accounting  with  respect  to  the  partnership 
property,  and  the  property  of  A.,  in  her  possession. — Heldj 

1.  That  B.  was  a  proper  and  necessary  party  to  the  special  proceeding  in 
the  Surrogate's  court. 
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3.  That  the  attitude  of  B.,  in  that  court,  was  that  of  a  creditor,  urging  his 
claim  along  with  the  other  creditors  of  decedent's  estate;  and  that 
neither  at  the  instance  of  B.  or  C,  nor  hy  consent  of  both,  could  the 
court  adjust  the  difiFerences  between  those  parties;  although,  if  B.'b 
claim  were  admitted,  the  court  had  power  to  direct  its  payment. 

Becker  y.  Lawton,  4  Dem,,  841— explained. 

Dakin  v.  Demming,  6  PaigCy  96— criticised. 

Hearing  of  objections  interposed  by  a  creditor,  to 
account  of  administratrix  of  decedent's  estate,  in  pro- 
ceedings filed  for  judicial  settlement.  The  facts  are 
stated  in  the  opinion. 

8.  Sultan, /or  adminUtratrix, 
E.  G.  Black,  for  oljectar. 


The  Surrogate. — This  is  a  proceeding  whereby 
Maria  A.  Bosch,  as  administratrix  of  the  estate  of 
Joseph  Wellenberger,  deceased,  seeks  to  obtain  the 
judicial  settlement  of  her  account. 

Wellenberger  was  engaged  in  business  in  partner- 
ship with  one  Joseph  Ganter.  Ganter  died  in  dece- 
dent's lifetime,  and  while  such  partnership  existed, 
leaving  a  will  whereof  the  decedent  was  appointed 
executor.  The  decedent  applied  for  and  received 
testamentary  letters,  and,  after  his  death,  one  Emil 
Welte  was  appointed  administrator,  c.  t  a.,  of  Ganter's 
estate.  Mr.  Welte,  as  such  administrator,  c.  t  a.,  has 
been  cited  by  the  petitioner  herein  to  attend  her  ac- 
counting, because  of  the  fact  that  he  has  claimed  to  be 
interested  in  this  estate  as  the  representative  of  dece- 
dent's deceased  partner.  Mr.  Welte  has  appeared  for 
the  purpose  of  protesting  against  his  being  treated  as 
a  party  to  this  proceeding,  to  be  bound,  as  such,  by  any 
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decree  in  which  it  shall  terminate.  In  an  affidavit 
submitted  in  his  behalf,  he  alleges  the  pendency  of  an 
action  in  the  Supreme  Court,  "  for  an  accounting  by 
her"  (this  petitioner)  "of  the  goods,  property  and 
effects  which  were  of  the  late  firm  of  Wellenberger  & 
Ganter,  and  of  the  property  in  her  possession  belong- 
ing to  the  estate  of  said  Ganter ; "  and  he  denies  the 
jurisdiction  of  the  Surrogate's  court  to  settle  the 
account,  for  whose  settlement  he  has  brought  the 
Supreme  Coiirt  action  above  referred  to. 

The  administratrix  now  moves  that  Mr.  Welte's 
objection  be  overruled.  It  is  alleged  on  her  part  and 
is  not  denied  by  her  adversary,  that  the  Supreme 
Court  action  was  commenced  since  the  initiation  of 
this  proceeding.  But  this  circumstance  is,  in  the  view 
I  take  of  the  situation,  immaterial.  It  was  certainly 
very  proper  for  the  administratrix  to  make  Mr.  Welte 
a  party  to  the  present  proceeding ;  indeed  she  could 
not  prudently  have  neglected  to  take  that  course 
(Dakin  V.  Demming,  6  Paige,  95;  Montrose  v.  Wheeler, 
4  Zaw«.,  102 ;  Bunnell  v.  Ranney,  2  Dem.,  329 ;  Es- 
tate of  Coman,  Sarr.  Dec,  209).  Her  procedure  has 
been  regular,  even  though  it  should  appear  that  the 
Surrogate's  court  is  not  a  competent  tribunal  to  deter- 
mine the  respective  rights  of  the  parties.  In  that 
event,  the  sustaining  of  Mr.  Welte's  objection  simply 
necessitates  the  withdrawal  from  the  Surrogate's  con- 
sideration, of  the  questions  and  issues  which  the 
objector  insists  should  not  here  be  passed  upon.  The 
accounting  may,  in  all  other  respects,  proceed,  or,  if 
the  circumstances  of  the  case  shall  seem  to  warranty 
it  may  be  suspended,  until  there  is  a  disposition  in 
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another  tribunal  of  the  particular  matter  involved 
in  this  decision. 

I  am  of  the  opinion  that  Mr.  Welte's  objection  to 
the  jurisdiction  of  the  Surrogate  must  be  held  to  be 
well  taken,  unless  the  accounting  party  herein  is  will- 
ing to  concede  an  indebtedness  on  the  part  of  her  de- 
cedent to  the  estate  of  his  decedent's  deceased  partner, 
and  to  concede,  as  the  amount  of  such  indebtedness, 
the  amount  which  the  representative  of  the  latter  is 
willing  to  agree  to  and  accept.  The  attitude  in  which 
Ganter's  representative  here  stands  is  that  of  one  urg- 
ing a  claim  as  creditor,  in  common  with  other  creditors 
of  the  estate.  If  this  claim  is  admitted,  it  is  compe- 
tent for  the  court  to  direct  its  payment ;  if  it  is  dis- 
puted, and  is  not  adjusted  by  agreement  of  the  parties, 
resort  must  be  had  to  some  other  tribunal  for  its  set- 
tlement (Bunnell  v.  Ranney,  supra;  Est.  of  Coman, 
mpra\  Montrose  v.  Wheeler,  supra;  Green  v.  Day, 
1  Dm.,  48). 

The  case  of  Dakin  v.  Demming  {8upra\  so  far  as  it 
contains  a  contrary  intimation,  is  not  authoritative. 
The  dictum  there  appearing  was  based  upon  a  statu- 
tory construction  which  has  since  been  declared 
erroneous.  Green  v.  Day  {supra).  Neither  Becker 
V.  Lawton  (4  Dem.j  341)  and  the  authorities  there 
cited,  nor  §  2739  of  the  Code  of  Civil  Procedure  have 
any  reference  to  a  situation  such  as  here  exists.  The 
cases  referred  to  recognize  the  power  of  this  court  to 
determine  the  validity  of  a  claim  made  in  behalf  of  a 
decedent's  estate  against  its  representatives,  to  the 
same  extent  that  such  power  existed  under  the  Revised 
Statutes  J  by  the  same  section  of  the  Code,  the  Surro- 
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gate  is  also  given  authority  to  pass  upon  a  demand 
against  the  estate  in  favor  of  its  representatives. 
The  principle  underlying  the  decisions  of  the  cases 
cited  is  enunciated  in  the  opinion  of  Chief  Judge 
FoLGER,  in  Kyle  v.  Kyle  (67  N.  Y.,  408).  The 
learned  Judge  there  says :  ''  It  has  been  held  that  the 
Surrogate  may  hear  and  determine  a  claim  against 
the  executor  in  favor  of  the  estate  "  (citing  Gardner 
V.  Gardner,  7  Paige^  112).  "  It  is  for  the  reason  that, 
unless  he  may  do  so,  those  interested  in  the  estate 
have  no  remedy  save  by  bill  in  equity,  inasmuch  as 
no  suit  at  law  can  be  brought ;  for  the  executor,  who 
is  the  legal  representative  of  the  estate,  cannot  sue 
himself.  The  same  reason  is  applicable  here,  and  is 
probably  the  basis  of  the  statute  cited  "  (the  statute 
here  referred  to  is  L.  1837,  ch.  460,  §  37). 

I  hold  that,  neither  at  the  instance  of  this  account- 
ing party,  nor  upon  the  demand  of  the  objector,  nor 
by  the  consent  of  both,  can  the  Surrogate's  court,  in 
this  proceeding  adjust  the  difEerences  between  the 
parties. 
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New  Yobk  County.— Hon.  R.  S.  RANSOM,  Subro- 
gate.— January,  1888. 

Matteb  of  Grove. 

In  the  matter  of  the  estate  of  Margaretta  Grove, 

deceased. 

The  husband  of  an  administratrix  of  the  estate  of  an  intestate  is  a  compe- 
tent surety  upon  her  official  bond. 
Matter  of  McMaster,  12  Civ,  Pro,  JS.,  177— disapproved. 

Justification  of  surety  on  oflBcial  bond  of  admin- 
istratrix of  decedent's  estate.  The  facts  are  stated  in 
the  opinion. 

The  Surrogate. — The  administratrix,  after  taking 
the  oath  of  office  and  signing  the  required  bond  in  the 
penalty  of  |6,000,  produced,  as  one  of  her  proposed 
sureties,  her  husband.  The  administration  clerk  re- 
fused to  accept  him  as  a  surety,  the  custom  having 
been  latterly  to  conform  the  practice,  in  this  particu- 
lar, to  the  decision  by  Lawrence,  J.,  in  the  Matter  of 
McMaster  (12  Civ.  Pro.  J?.,  177).  Up  to  the  present 
time  this  decision  has  never  been  questioned;  no 
objection  has  ever  been  made  to  the  rejection  of  a 
husband  or  wife  as  the  surety  on  the  bond  of  each 
other. 

The  facts  in  the  McMaster  case,  were  as  follows : 
Mary  G.  Muir,  as  executrix  of  David  McMaster,  gave 
three  undertakings,  upon  each  of  which  her  husband, 

Vol.  VI.— 24 
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David  Mmr,  was  a  eurety.  The  respondent,  Johanna 
Bemhard,  excepted  to  his  sufficiency  as  a  surety,  on 
the  ground  that  he  had  not  the  legal  capacity  to  be 
the  surety  of  his  wife. 

Judge  Lawrence,  in  his  opinion  says :  "  The  cases 
cited  by  Mr.  Foster,  respondent's  attorney,  seem  to 
sustain  the  exceptions  taken  by  him  .to  the  sufficiency 
of  Mr.  Muir  as  surety  for  his  wife."  The  above  ia  all 
there  is  of  the  opinion :  no  cases  are  cited,  and  the 
justice  relies  entirely  on  the  cases  cited  by  respon- 
dent's attorney  for  reaching  the  above  decision. 

The  first  case  presented  by  counsel  in  that  case  was 
Bertles  v.  Nunan  (92  N.  JT.,  152),  which  bears  simply 
and  solely  on  the  point  of  what  estate  husband  and 
wife  are  seized  of,  where  there  is  a  joint  conveyance 
of  land  to  them,  and  decides  that  they  do  not  take  as  ten- 
ants in  common,  or  joint  tenants,  bat  as  tenants  by  the 
entirety,  and  for  this  purpose  the  common  law  doctrine 
of  the  unity  of  husband  and  vrif  e  has  not  been  abrogated 
by  statute,  and  recognizes  the  fact  that,  under  the  stat- 
utes of  1860  and  1862,  the  wife  is  enabled  to  control  and 
convey  whatever  estate  she  gets  by  any  conveyance 
made  to  her  solely.  The  next  case  cited  was  Zomtlein 
V.  Bram  (100  iV^.  Y.y  12).  This  case  was  decided  pre- 
cisely on  the  same  point  as  the  one  in  92  iV".  Y.,  and 
the  same  remarks  and  criticisms  will  apply. 

The  next  case  which  was  considered  by  Judge 
Lawrence  was  Fairlee  v.  Bloomingdale  (14  Abh.  N. 
C,  341).  This  was  on  the  point  of  the  validity  of  a 
partnership  existing  between  husband  and  wife,  and 
the  court  held  that,  prior  to  1884,  such  a  partnership 
could  not  exist,  because  in  a  partnership  there  can  be 
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no  ** separate  property"  and  "business,"  and  the 
"labor"  performed  by  one  partner  in  connection 
therewith,  cannot  possibly  be  on  the  "  sole  and  sepa- 
rate "  account  of  the  party  performing  it.  This  case 
is  negative  rather  than  afermative  authority  that, 
where  the  wife  has  a  separate  estate,  she  is  absolute 
mistress  of  it,  as  though  she  were  a  feme  sole,  but 
that,  because  the  very  nature  of  a  partnership  requires 
a  joint  ownership  of  the  partnership  property,  she  is . 
thus  placed  in  the  position  of  any  partner  in  respect 
to  the  joint  ownership  of  the  partnership  property ; 
and  then  the  common  law  rule  applies  that,  because 
of  the  unity  of  husband  and  wife,  there  can  be  no 
partnership  between  them.  The  other  cases  cited  are 
on  this  last  point. 

It  will  be  seen  that  Judge  Lawrence  has  evidently 
not  examined  the  Laws  of  1884,  chap.  381.  All  the 
cases  cited  above  were  considered  before  that  act,  as 
indeed  were  the  cases  that  will  be  considered  later  on ; 
but  that  act  weakens  and  lessens  whatever  effect  the 
above  mentioned  cases  may  have  on  the  point,  while 
it  strengthens  those  cited  in  support  of  my  theory. 

There  is  no  doubt  but  what,  at  common  law,  the 
contracts  of  a  married  woman  are  void,  and  cannot  be 
enforced  against  them;  but  in  equity,  a  married 
woman  having  a  separate  estate,  has  been  treated 
as  to  such  estate,  as  a  feme  sole,  and  capable 
of  charging  such  estate  in  equity  with  all  her 
debts  and  obligations.  This  is  so  universally  conceded 
and  settled  that  authorities  are  unnecessary.  Now 
that  we  have  her  right  to  make  a  contract  charging 
her  separate  estate,  we  will  go  a  step  further.    Can 
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she  make  a  contract  whereby  she  agrees  to  become 
surety  for  her  husband  on  his  promissory  note  or  other 
obligations  if  she  expressly  charges  her  separate  es- 
tate ?  The  entire  weight  of  the  authorities  support 
this  proposition. 

The  most  notorious  case  on  this  point  seems  to  be 
that  of  Yale  v.  Dederer  (18  N.  Z.,  265).  la  that 
case,  Dederer  had  bought  38  cows  of  plaintiff,  and 
refused  to  complete  the  sale  unless  his  wife  would 
write  him  a  note  for  the  price.  An  action  was  brought 
against  Dederer,  judgment  recovered  and  execution 
issued  and  returned  unsatisfied,  and  an  action  then 
brought  against  the  wife.  She  was  proved  to  have 
a  separate  property  amply  suflBcient  for  the  pay- 
ment of  the  note.  Judgment  against  her  was  awarded 
at  Special  Term,  affirmed  at  General  Term  and  re- 
versed by  Court  of  Appeals.  In  the  opinion,  Com- 
STOCK,  J.,  says :  ^^  My  conclusion,  therefore,  is  that, 
although  the  legal  disability  to  contract  remains  as  at 
common  law,  a  married  woman  may,  as  incidental  to 
the  perfect  right  of  property  and  power  of  disposition 
which  she  takes  under  this  statute,  charge  her  estate 
for  the  purposes  and  to  the  extent  which  the  rule  in 
equity  has  heretofore  sanctioned  in  reference  to  sepa- 
rate estates."  The  judgment  was  reversed  upon  the 
ground  that  the  mere  signing  of  a  note  by  a  married 
woman — not,  in  fact,  for  the  benefit  of  her  separate 
estate,  but  as  surety  for  another,  and  not  declared  in 
the  note  to  be  for  her  benefit,  and  where  she  had  not 
professed  in  her  contract  to  charge  such  estate — did 
not  operate  as  a  charge  upon  the  estate. 

A  much  stronger  case  is  that  of  the  Com  Ex.  Ins. 
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Co.  V.  Babcock  (42  N.  F.,  613),  where  it  was  held 
that,  where  a  married  woman,  having  separate  real 
estate,  indorses  her  husband's  promissory  note  as  his 
surety  without  consideration  and  without  benefit  to 
her  separate  estate,  but  which  indorsement  expresses 
that,  for  value  received,  she  thereby  "  charged  her 
individual  property  with  the  payment  of  this  note,  an 
action  on  such  indorsement,  in  which  is  alleged  the 
coverture  of  the  defendant,  the  ownership  by  her  of 
separate  estate,  her  intent  to  charge  such  estate  with 
the  note,  and  her  indorsement  in  the  form  stated,  is 
maintainable."  This  case  was  followed  in  50  iV-  F., 
660. 

In  the  Third  Nat.  Bk.  v.  Blake  (73  N.  F.,  260), 
the  defendant,  Elizabeth  M.  Blake,  indorsed  the  prom- 
issory note  of  her  husband  to  the  plaintiff,  thus :  "  I 
hereby  charge  my  separate  and  personal  estate  for  the 
payment  of  the  within  note:  held,  that  this  was  a 
valid  agreement  on  her  part,  based  on  a  sufficient 
consideration,  and  was  binding ;  that  the  indorsement 
being  in  form  a  charge  upon  her  separate  estate,  she 
could  deal  with  the  obligation  as  if  she  was  a  feme 
sole." 

These  cases  would  seem  to  settle  beyond  any  doubt 
that  a  married  woman,  having  a  separate  estate,  can 
become  the  surety  of  her  husband  on  a  promissory 
note.  I  have  been  unable  to  discover  any  decisions 
where  the  husband  or  wife  have  gone  on  each  other's 
bond ;  but  the  two  cases  become  so  similar — the  same 
principles  of  law  governing  both — ^I  think  the  cases 
above  referred  to  must  govern  in  the  latter  as  in  the 
former  case. 
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It  is  true  that  the  question  under  discussion  is 
whether  the  husband  can  go  on  the  wife's  bond ;  but 
having  established  that,  under  similar  circumstances, 
the  wife  could  become  surety  for  her  husband,  I  have 
no  hesitation  in  sa3ring  that  the  husband  could  for  the 
wife,  and,  indeed,  I  think  that  would  be  the  stronger 
case  of  the  two. 

All  the  cases  discussed  above  were  decided  prior  to 
1884.  In  that  year  chap.  381,  Laws  1884,  was  passed 
by  the  legislature,  and  reads  as  follows : 

"  Section  1.  A  married  woman  may  contract  to  the 
same  extent,  with  like  effect  and  in  the  same  form,  as 
if  unmarried,  and  she  and  her  separate  estate  shall  be 
liable  thereon,  whether  such  contract  relates  to  her 
separate  business  or  estate,  or  otherwise,  and  in  no 
case  shall  a  charge  upon  her  separate  estate  be  neces- 
sary. 

"  Section  2.  This  act  shall  not  affect  nor  apply  to  any 
contract  that  shall  be  made  between  husband  and 
wife." 

This  enactment  removes  even  the  requirement  that 
in  a  contract  she  may  make  either  with  third  persons 
for  her  own  benefit  or  the  benefit  of  her  husband,  she 
need  not  expressly  charge  her  separate  estate,  and  as 
the  counsel  for  the  administratrix  has  argued  in  his 
brief,  the  contract  is  not  with  him,  but  about  him, 
and  made  with  a  third  party  as  obligee. 

A  husband  and  wife  may  form  a  partnership  and 
give  notes  in  the  firm  name  where  the  debt  was 
created  for  property  furnished  for  the  benefit  of  her 
separate  estate  (Graff  v.  Kinney,  37  Huriy  405). 

Suppose  we  admit,  for  the  sake  of  argument,  that  if 
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a  wife  go  on  her  husband's  bond,  or  vice  versa,  that  it 
is  a  contract  between  them  and  not  one  with  a  third 
person ;  even  in  that  case  it  has  been  held  that  she 
may  contract  with  her  husband  in  relation  to  her 
separate  estate  (Bodine  v.  Killeen,  53  iV^.  J^.,  93; 
Knapp  v.  Smith,  27  N.  F.,  277). 

But  there  can  be  no  question  as  to  who  would  be 
the  contracting  parties  in  the  case  of  a  bond.  A 
perusal  of  the  bond  will  show  that  the  obligor  or 
obligors  are  held  and  firmly  bound  unto  "  the  People 
of  the  State  of  New  York."  It  is  very  plain  that  the 
contract  is  between  the  surety  and  the  People. 

I  think  there  can  be  no  question  but  what  the  hus- 
band or  wife  can  go  on  each  other's  bond ;  in  the  case 
of  the  wife,  if  she  has  a  separate  estate ;  and  the  de- 
cision of  Judge  Lawbence  should  be  disregarded. 


New  Yoek  County. — Hon.  R.  S.  RANSOM,  Surro- 
gate.— February,  1888. 

Matter  op  White. 

In  the  matter  of  the  estate  of  John  H.  White,  de- 
ceased. 


Where  an  executor  or  administrator,  who  has  paid  out  money  on  account 
of  expenses  of  administration,  produces  a  voucher  showing  the  nature 
of  the  disbursement  and  stating  facts  which,  if  true,  show  the  same  to 
have  been  reasonable,  and  necessary  for  the  good  of  the  estate,  a  pre- 
sumption is  raised  in  favor  of  the  correctness  of  the  charge,  which 
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must  be  opposed  by  affirmative  evidence  on  the  part  of  one  contesting 
the  demand  for  credit. 

Valentine  v.  Valentine,  3  Bern,,  607— approved. 

An  executor  or  administrator  has  authority,  where  the  circmnstanoes  of 
the  estate  render  such  a  course  reasonable,  to  employ  an  agent  in  tbe 
management  of  its  affairs;  and  such  agent  may  be  also  the  legal  ad- 
viser of  the  representative.  ^ 

McWhorter  v.  Benson,  Hopk,  CJl  fi.,  28— followed. 

A  decree,  judicially  settling  an  executor's  or  administrator's  account 
which  includes  a  bill  for  expenses  of  administration,  shown  to  have 
been  only  partly  paid,  protects  the  accounting  party  as  to  that  part, 
only,  of  the  bill  so  paid,  and  leaves  the  question  of  the  propriety  of 
further  payments  on  account  thereof  open  for  future  settlement. 

Hearing  of  exceptions  taken  by  executrix  to  re- 
port of  referee,  to  whom  were  referred  her  account, 
and  creditors'  objections  thereto,  filed  in  proceedings 
for  judicial  settlement. 


Elial  F.  Hall,  for  executrix. 
Payson  Merbill,  cf  counsel : 

The  final  account  of  Lucy  E.  White,  sole  executrix 
of  decedent's  will  was  filed  May  5th,  1886.  The  ex- 
ceptions of  the  executrix  cover  the  sum  of  $863.44, 
which  was  the  amount  disallowed  by  the  referee  from 
the  sums  paid  by  the  executrix  to  Hall  &  McMahon 
and  to  Elial  F.  Hall  individually,  for  services  as  atto^ 
ney,  counsel  and  agent. 

Decedent  died  February  26th,  1877.  His  will  was 
proved  March  21st,  1877.  He  gave  everything  to 
his  wife  and  made  her  sole  executrix.  She  engaged 
Elial  F.  Hall  as  her  attorney  on  May  11th.  On  June 
26th,  1877,  she  gave  up  her  residence  in  New  York 
city,  and  returned  to  her  former  home  in  Jamestown, 
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N.  Y.,  where  she  has  since  resided,  though  occasion- 
ally coming  to  the  city. 

The  executrix  filed  her  first  account  on  August 
19th,  1879,  which  went  to  a  decree  November  13th, 
1879,  without  objections.  The  last  item  in  Schedule 
C  of  this  old  account,  and  numbered  as  Voucher  141, 
was  as  follows :  "  Amount  of  payments  made  to  Hall 
&  McMahon  on  account  for  professional  services  ren- 
dered from  May  11,  1877,  to  this  date,  $2,096.03." 
Then  came  the  signature  of  the  executrix  to  the 
schedule,  and  immediately  below  this  on  the  same 
page  was  the  following  memorandum  or  notice :  "The 
above  payments  of  $2,096.03  to  Hall  &  McMahon 
were  made  on  account  of  their  bill  of  $3,137.74, 
which  bill  is  filed  with  this  account."  See  Vouch- 
er 141.  The  balance  left  unpaid  of  this  bill  was 
$1,041.71.  It  was  all  paid  as  early  as  June,  1880.  It 
stands  as  an  item  of  credit  under  Voucher  137  of 
Schedule  C  of  the  present  account.  In  June,  1886, 
six  years  after  its  payment,  objection  to  it  was  filed  by 
E.  L.  Bushe,  Esq.  (law  partner  of  the  testator),  as  at- 
torney for  the  same  creditors  for  whom  he  had  ap- 
peared on  the  accounting  in  1879,  as  appears  by  the 
decree.  The  trial  of  this  objection  to  the  payment  of 
the  balance  of  $1,041.71,  involved  a  trial  of  the  entire 
bill  of  $3,137.74,  which  is  divided  into  63  items  as 
numbered.  Sixteen  of  these  have  been  carefullj'' 
picked  out  and  adjudged  to  be  vulnerable,  and  cut 
down  to  the  extent  of  $538.22,  which  is  the  sum 
deducted  by  the  referee  from  the  balance  of  $1,041,71. 
Sixteen  of  the  20  exceptions  filed  by  the  executrix 
relate  to  these  16  rulings.     The  referee  held  that  the 
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decree  of  November  13,  1878,  was  a  protection  to  the 
executrix  only  in  respect  to  the  $2,096.03  actually 
paid  on  account  of  the  bill  of  Hall  &  McMahon,  and 
that  the  provision  of  the  Revised  Statutes  (Part  2,  ch. 
6,  tit.  3,  art.  3)  making  the  final  settlement  of  an 
account  conclusive  evidence,  could  not  be  applied  to 
the  bill  itself  or  the  balance  unpaid.  We  submit  that 
the  referee  erred  in  so  deciding.  But  further  than 
this,  he  treated  the  bill  as  if  it  were  a  matter  of  yes- 
terday, and  allowed  no  presumptions  in  favor  of  the 
executrix  or  her  attorneys  to  be  drawn  from  the  fol- 
lowing facts :  (1)  That  the  bill  was  filed  as  a  voucher 
with  the  account  in  1879,  (2)  that  attention  was  es- 
pecially called  to  it  by  the  executrix  in  that  account, 

(3)  that  no  objection  was  then  made  to  it  by  anybody, 

(4)  that  it  was  paid  as  a  matter  of  course  in  honest 
reliance  upon  the  fact  as  supposed  that  Mr.  Bushe  and 
his  clients  were  satisfied  with  it,  as  was  probably  the 
fact  at  that  time,  (5)  that  six  or  seven  years  had 
passed  without  any  hint  from  them  of  dissatisfaction, 
and  (6)  that  there  is  no  allegation  or  pretence  that 
any  item  of  this  bill  wears  any  badge  of  fraud  or  con- 
tains any  element  of  "  gross  injustice,"  like  the  charge 
of  |5,000,  in  St.  John  v.  McKee  (2  Dem.y  236),  cited  by 
the  referee. 

The  entire  amount  of  assets  in  cash  received  and 
accounted  for  by  the  executrix  is  $103,213.22. 

The  amount  of  the  principal  aside  from  interest  of 
the  claims  of  creditors  cited  on  this  accounting  and 
entitled  to  share  in  its  proceeds  is  $29,248.18.  On 
these  claims  the  executrix  has  paid  the  sum  of 
$18,893.95,  which  is  over  sixty-four  and  one  half  per 
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cent,  of  the  principal.  (There  has  been  no  expense 
for  a  bookkeeper  to  keep  the  accounts  with  these 
creditors.) 

Most  of  the  estate  consisted  of  real  estate,  of  which 
there  were  17  separate  pieces  or  parcels,  three  of 
which  were  abandoned.  The  amount  of  taxes  and 
assessments  on  the  remaining  14  pieces  that  were 
confirmed  before  the  decease  of  the  testator,  and  had 
to  be  paid  in  full  by  the  executrix,  was  more  than 
$14,000. 

The  amount  of  the  bill  of  Hall  &  McMahon  filed 
with  the  account  in  1879,  and  of  Hall's  three  bills 
filed  with  the  present  account  is  $6,331.85,  from 
which  deduct  $78.66  for  disbursements,  and  you  have 
the  sum  of  $6,253.19  as  the  entire  amount  of  the 
charges  for  services,  to  which  there  may  be  added  the 
allowance  of  $1,000  in  the  decree  on  the  accounting 
m  1879. 

The  amount  of  cash  in  the  hands  of  the  executrix 
as  stated  in  the  present  account  and  supplement, 
together  with  interest  earned  in  the  Trust  Co.,  is 
$15,972.02,  to  which  the  referee  adds  as  disallowed 
by  him  from  the  expense  account  the  sum  of  $760.63, 
making  in  all  the  sum  of  $16,732.65.  From  this  last 
sum,  or  rather,  if  we  are  right  in  our  contention,  from 
the  sum  of  $15,972.02,  there  is  to  be  deducted  the 
sum  of  $1,153.75  for  the  fees  of  the  referee  and  ste- 
nographer, thus  leaving  a  balance  of  $15,578.90,  or 
rather,  if  we  are  right  in  our  contention,  the  sum  of 
$14,818.27. 

In  the  case  of  White  v.  Kane  (19  J.  cfe  S.y  295),  it 
was  decided  that  Mrs.  White,  as  devisee  after  payment 
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of  debts,  was  a  trustee  for  creditors,  and  as  such  had 
full  power  to  sell  and  convey  the  real  estate. 


TTie  Burden  of  Proof. 

The  referee  states  the  rule  of  law  which  governs 
him  as  follows :  "  It  is  well  settled  that  an  executor  is 
not  entitled  to  reimbursement  for  sums  expended  for 
legal  services  by  simply  showing  the  fact  of  payment, 
even  though  he  also  shows  that  he  has  acted  honestly 
and  in  good  faith.  Upon  objection  being  made,  he 
must  show  the  necessity  and  value  of  siich  services." 
Our  answer  to  this  is  that  this  rule  applies  only  where 
there  are  no  vouchers  or  the  vouchers  are  insuflficient, 
or  where  they  are  such  (as  was  the  fact  in  the  cases 
cited  by  the  referee)  that  there  is  some  grave  sus- 
picion about  them.  But  here  no  question  was  raised 
as  to  the  sufl&ciency  of  the  vouchers.  Consequently 
the  burden  of  proof  was  on  the  objectors. 

The  rule  as  it  stood  in  the  first  edition  of  the  Re- 
vised Statutes,  and  as  it  has  stood  ever  since  without 
alteration  or  amendment  is  as  follows:  "And  in  all 
cases  such  allowance  shall  be  made  for  their  actual 
and  necessary  expenses  as  shall  appear  just  and  rear 
sonable."  Executors  and  trustees,  when  they  file 
their  accounts,  must  file  vouchers  for  their  expenses. 
These  must  be  such  that  it  will  "  appear "  upon  the 
face  of  them,  that  the  expenses  were  necessary,  just 
and  reasonable.  If  they  satisfy  this  requirement, 
then  the  burden  of  proof  is  upon  the  objectors. 
Counsel  fees  stand  upon  the  same  footing  as  other 
expenses.    If  the  vouchers  are  insuflficient  in  the  par- 
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ticulars  mentioned,  then  and  only  then  the  burden  is 
upon  the  executor  to  adduce  evidence  to  make  up  for 
what  is  lacking  in  the  voucher.  The  onus  probandi 
is  always  on  the  party  having  the  liberty  to  surcharge 
and  falsify  (Smith's  Manual  of  Equity,  245 ;  Hoffman's 
Master  in  Chancery,  81 ;  Metzger  v.  Metzger,  1  Bradf.^ 
265 ;  Boughton  v.  Flint,  74  N.  T.,  485 ;  Fowler  v. 
Lockwood,  3  Bedf.,  465 ;  Valentine  v.  Valentine,  3 
Dem.y  602). 

In  the  first  two  of  the  three  cases  cited  by  the 
referee  from  2  Demarestj  the  charges  for  counsel 
fees,  in  the  language  of  Surrogate  Calvin  (4  Bedf,y  6) 
"  appeared  to  be  exorbitant."  In  fact,  they  were  so 
excessive  that  it  might  well  be  said  of  the  vouchers 
that  they  were  fraudulent  on  their  face,  and  they 
were  evidently  so  regarded  by  Surrogate  Rollins.  In 
St.  John  V.  McKee  (2  Dem.,  216),  the  voucher  for 
$5,000  "describes  in  very  broad  and  sweeping  terms 
the  services  for  which  the  charge  is  made,  and  its  lack 
of  particularity  has  not  been  supplied  by  the  testimony 
before  the  referee.  Neither  the  executor  nor  his 
counsel,  both  of  whom  were  examined  at  the  refer- 
ence, seemed  to  have  any  accurate  notion  of  the 
nature  and  extent  of  such  services."  In  Journault  v. 
Ferris  (2  Dem.y  320),  there  were  three  items,  aggrega- 
ting $7,800,  for  counsel  fees.  One  of  these,  for 
$2,500,  as  described  by  the  Surrogate  on  page  325, 
covered  among  other  things,  services  in  receiving 
funds,  examining  mortgages  and  their  value,  taking 
care  of  them,  collecting  interest,  keeping  the  accounts, 
etc.  It  does  not  appear  that  there  was  any  proceed- 
ing in  court  of  any  kind.     Under  these  circumstances, 
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the  referee  obviously  erred  in  casting  the  burden  of 
proof  upon  the  objectors.  The  third  case  cited  by 
the  referee  is  Wilson  v.  Wilson  (2  Dem.j  462).  In 
this,  the  facts  are  so  meagrely  stated  that  it  is  impos- 
sible to  see  its  bearing  in  this  connection. 

The  rule  as  quoted  from  the  referee's  opinion,  is 
taken  by  him  from  the  opinion  of  the  Surrogate  in 
St.  John  V.  McKee  (2  Dm.,  236).  The  referee 
ignores  the  fact  in  this  case,  as  also  in  Joumault  v. 
Ferris  (2  Dem.,  320),  of  the  suspicious  and  fraudulent 
character  of  the  vouchers.  He  takes  the  law  of  cases 
where  the  vouchers  were  bad,  and  applies  it  to  a  case 
where  they  are  confessedly  good.  This^we  submit, 
is  a  fatal  error.  But  it  is  sufficient  ta  account  for  all 
the  rulings  excepted  to  by  the  executrix.  According 
to  the  view  of  the  referee,  the  executrix  stood  before 
him  as  if  she  were  plaintiff  in  an  action  at  law  for 
money  paid,  laid  out  and  expended.  An  objection  to 
any  of  the  items  of  payments  for  services  raised  an 
issue  of  fact,  the  same  as  a  general  denial,  and  the 
burden  of  proof  was  on  the  executrix  to  "  show  the 
necessity  and  value  of  such  services,"  and 'the  benefit 
of  any  and  every  doubt  was  to  be  given  to  the  objec- 
tors. Thus  as  to  each  item  objected  to,  the  referee 
sat  as  a  jury  upon  the  trial  of  a  quantum  meruit,  and 
gave  his  independent  verdict  de  novo,  as  to  value, 
without  any  consideration  for  the  fact  that  he  was 
dealing  with  the  accounts  of  an  executrix  and  trustee, 
and  whose  vouchers  were  all  right.  "  It  is  thought 
to  be  well  settled  that  a  trustee,  while  acting  under  a 
general  trust,  is  entitled  to  be  allowed  for  all  disburse- 
ments for  taxes,  repairs,  salaries,  insurances,  and  for 
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all  other  charges  and  expenses  which  he  in  good  faith 
thinks  proper  to  pay"  (Young  v.  Brush,  28  iV.  K, 
672).  As  to  the  items  in  the  bill  of  Hall  &  McMahon, 
some  allowance  ought  to  have  been  made  for  the 
length  of  time  that  had  elapsed  and  the  difficulty  of 
going  into  the  details  of  business,  that  had  been  wound 
up  and  disposed  of  for  eight  or  nine  years  and  long 
since  forgotten.  In  Young  v.  Brush  (supra),  great 
consideration  was  given,  to  the  advantage  of  the  ex- 
ecutor, to  what  Judge  Davies  spoke  of  as  "  this  great 
lapse  of  time." 

We  have  not  overlooked  the  statement  in  2  JDem., 
238,  and  again  in  4  Dem.y  334,  that  the  authority  of 
the  Surrogate  to  sanction  credits  for  sums  expended 
for  counsel  fees  is  derived  from  L.  1863,  ch.,  362. 
This  statement  we  beg  leave  to  say,  is  disproved  by 
the  facts  of  history.  The  statute  of  1863  made  no 
change  in  the  law  on  the  point  now  before  us.  It  al- 
tered the  rates  of  commissions  and  then  repeated  ver- 
hatim  et  literatim  the  original  provision  of  the  Revised 
Statutes  as  we  have  quoted  it.  And  this  provision 
itself  was  tfnly  a  codification  of  the  rule  of  practice 
long  observed  in  ecclesiastical  and  equity,  and  also  in 
Surrogates'  courts. 

We  have  also  observed  the  distinction  sought  to  be 
made  between  credits  for  expenses  and  those  for  pay- 
ments of  debts.  See  2  Dm.,  324-325.  This  distinc- 
tion is  obiter.  It  is  founded  upon  the  change  just 
mentioned,  made,  as  supposed,  by  the  statute  of  1863, 
and  it  falls  to  the  ground  upon  the  discovery  of  the 
fact  that  that  statute  made  no  such  change. 
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Charges  disallowed  on  the  ground  that  the  services 
should  have  been  performed  by  the  executrix. 

The  leading  case  on  this  subject  is  McWhorter  v. 
Benson  [Hoph.  Ch.  i?.,  28),  of  which  the  head  note 
is  as  follows :  "  An  executor  is  entitled  in  the  settle- 
ment of  his  accounts  to  be  allowed  the  reasonable 
charges  paid  by  him  to  an  agent  employed  in  the 
management  of  the  estate  of  which  he  is  executor,  if 
the  circumstances  of  the  estate  rendered  the  employ- 
ment of  such  agent  proper  and  justifiable." 

The  testator  in  this  case  was  John  Lawrence,  of 
New  York  city,  and  the  defendant  Egbert  Benson  was 
the  sole  acting  executor.  The  agent  in  the  case  was 
a  lawyer  named  Boyd.  His  bill  was  paid  by  Benson 
and  allowed  by  the  Master,  and  afterwards  by  the 
Chancellor.  The  reporter  makes  no  accurate  state- 
ment of  the  charge  made  by  Boyd;  but  it  appears 
from  Schedule  G,  annexed  to  the  Master's  Report  on 
file  in  the  county  clerk's  office,  that  the  charge  con- 
sisted of  only  a  single  item,  in  words  and  figures  as 
follows  : 

"  1815,  April  1.  To  amount  of  compensation  for 
services  as  general  agent  of  the  executors  from  Octo- 
ber 1st,  1813,  to  April  1,  1815,  in  conducting  the 
affairs  of  the  estate  generally,  and  for  selling  different 
parcels  of  the  real  estate  situate  in  the  city  of  New 
York,  being  a  commission  of  2j  per  cent,  on  the  mon- 
ies received,  and  2^  per  cent,  on  the  monies  paid  by 
him,  $2,318.34. 

The  Chancellor,  on  page  34  of  McWhorter  v.  Ben- 
sou,  speaks  of   the  Lawrence  estate  as  "this  great 
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estate."  But  it  was  no  greater  than  this  White  estate. 
From  the  schedules  annexed  to  the  Master's  Report, 
it  appears  that  the  personal  estate  amounted  to 
$22j291.64.  The  sum  realized  from  the  inventoried 
assets  in  the  first  account  filed  in  the  White  estate 
was  $26,876.  The  amount  received  and  paid  by 
Boyd,  and  upon  which  he  was  allowed  5  per  cent, 
commission,  must  have  been  about  $43,367.  This  is 
less  than  one  half  of  the  amount  received  and  paid  by 
the  agent  in  this  White  estate,  and  much  less  than 
the  amount  collected  by  him  on  sales  of  real  estate  in 
this  city. 

We  come  next  to  the  cases  of  Vanderheyden  v. 
Vanderheyden  (2  Paige,  287),  and  Cairns  v.  Chaubert 
(9  Paige,  160).  In  this  last  case  the  Chancellor  says 
that  the  Surrogate  was  right  in  allowing  the  execu- 
trix the  $500  paid  to  Clark  for  his  services  in  set- 
tling the  estate.  The  case  arose  out  of  the  estate  of 
George  Rapelje,  of  this  city.  But  the  report  in  Paige 
gives  no  information  as  to  the  nature  of  the  services 
for  which  the  widow  and  executrix  paid  the  $500. 
We  have  found  in  the  records  of  the  Surrogate's  oflBce 
the  manuscript  opinion  of  Surrogate  Campbell  in  this 
case  (filed  in  1844,  Bundle  20),  and  the  fact  that  it 
has  never  been  reported  or  printed  is  our  excuse  for 
producing  here  the  following  extract : 

"The  third  item  in  controversy  for  which  the 
executrix  claims  credit  is  the  sum  of  $1,000  paid  to 
Gerardus  Clark,  Esq.,  for  acting  as  the  Agent  and 
Counsel  of  the  executrix.  This  item  is  objected  to  on 
the  ground  that  the  executrix  is  allowed  a  commission 
for  her  services,  and  that  if  she  employs  an  agent  to 
Vol.  VI.— 25 
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do  the  duty  imposed  on  her  by  law,  she  must  pay  him 
out  of  such  commission,  and  not  subject  the  estate  to 
the  double  charge.  It  appears  by  the  testimony  of 
G.  Clark  in  the  case,  that  of  the  sum  of  $1,000  which 
he  received,  he  considered  that  $500  only  were  for 
services  rendered  the  personal  estate  of  Mr.  Rapelje, 
and  that  that  sum  only  should  be  charged  against  it.  It 
has  frequently  been  decided  that  executors  and  admin- 
istrators may  employ  agents  when  the  circumstances 
of  the  case  render  it  propar,  and  that  all  reasonable  dis- 
bursements to  an  agent  employed  in  good  faith,  for 
purposes  beneficial  and  important  to  the  estate,  must 
be  allowed  (Hopkinsy  42;  2  Paige,  287.) 

"  The  present  case,  I  think,  comes  fully  under  the 
above  rule.     Here  was  a  large  personal  estate,  and 
debts  to  a  large  amount  existing  against  it:  all  of 
which  were  in  great  confusion,  as  the  testator  had  left 
no  books  of    account    or   instructions    to   guide  his 
executrix ,  and  to  increase  the  difficulties,  part  of  the 
property  lay  in  Westchester  county  and  part  in  the 
city  of  New  York.     Under  all  these  difficulties  I  con- 
sider that  the  executrix,  in  order  to  protect  the  estate 
from  imposition,  was  justified  in  employing  an  agent 
to  assist  her  in  investigating  all  these  intricate  and 
difficult  matters.     The  sum  of  $500  charged  by  Mr. 
Clark  being  inconsiderable  when  compared  with  the 
amount  of  the  personal  estate,  I  am  of  opinion  that 
the  item  is  not  too  large,  and  should  be  allowed  the 
executrix  as  a  proper  disbursement.'* 

In  O'Gara  v.  Clearkin  (58  N.  F.,  663),  the  head 
note  is  as  follows :  "  An  executor  or  administrator  may 
employ  an  agent  if  the  peculiar  circumstances  of  the 
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estate  require  it,  and  may  be  allowed  all  proper  ex- 
penses for  its  care  and  management ;  but  the  compen- 
sation of  the  agent  must  be  measured  by  the  nature, 
extent  and  value  of  the  services." 

The  rule  is  stated  in  3  Wms  on  Ex'rs,  1971,  as 
follows:  ''An  executor  is  justified  in  having  recourse 
to  an  agent  to  collect  the  assets  in  cases  where  a 
provident  owner  might  well  employ  a  collector,  and 
the  executor  will  therefore  be  allowed  the  expense  so 
incurred  in  his  accounts." 

Again,  a  devise  as  here,  charged  with  the  payment 
of  debts,  is  a  devise  in  trust  to  pay  the  debts.  This 
was  decided  in  White  v.  Kane  {19  J.  &  S.^  295). 
The  attitude  of  Mrs.  White  therefore  is  like  that  of  an 
assignee  for  the  benefit  of  creditors,  "  with  the  cus- 
tomary authority  to  employ  other  persons  to  act  for 
him  when  circumstances  may  render  it  necessary,  and 
when  for  good  and  sufficient  reasons  he  is  unable  to 
give  the  business  his  personal  supervision  and  atten- 
tion" (Casey  v.  Janes,  37  N.  T.,  612). 

Again,  the  Chancellor,  on  page  34  of  McWhorter  v. 
Benson,  speaks  of  the  "incumbered  and  perplexed 
situation "  of  the  Lawrence  estate  as  the  reason  that 
rendered  it  fit  and  necessary  to  employ  an  agent.  It 
requires  no  argument  to  show  that  this  reasoning 
applies  a  fortiori  to  an  insolvent  estate. 

One  of  the  evils  to  be  guarded  against  in  the  settle- 
ment of  estates  is  the  evil  of  saddling  good  assets  with 
the  expenses  of  collecting  bad  ones.  This  evil  will  be 
avoided  if  you  put  the  bad  a^isets  one  side,  and  make 
them  stand  on  their  own  footing,  and  keep  a  separate 
and  distinct  account  of  them.     This  is  just  what  has 
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been  done  here,  with  a  result,  however,  to  the  estate 
that  is  inconsiderable.  But  there  is  no  reason  in  this 
circumstance  or  in  any  other,  why  the  attorney  should 
not  receive  such  a  reward  from  the  fruits  of  his  in- 
dustry as  his  services  are  "  inherently  worth." 

£.  L.  BusHE, /or  W.  N,  Harvey ,  guardian,  and  others  eredttora. 
W.  A.  W.  Stewabt, /or  U,  8,  Trust  Co.,  creditor. 
J.  White,  and  Wbhlb  A  Jordan,  for  creditors. 

The  Surrogate. — ^The  rule  is  well  settled  that, 
where  a  payment  is  made  by  the  executor  for  ex- 
pense of  administration  and  a  voucher  for  the  same  is 
produced,  showing  upon  its  face  the  nature  and 
character  of  the  expenditure  and  a  reasonable  state- 
ment of  the  facts  rendering  the  same  just  and  reason- 
able, B,  prima  facie  case  for  the  executor  is  made  out 
and  the  burden  of  impeaching  such  expenditure  is  on 
the  objector.  If  the  charge  be  reasonable  on  its  face 
and  said  to  be  necessarily  contracted  for  the  good  and 
benefit  of  the  estate,  the  presumption  is  that  it  is  cor- 
rect and  the  burden  is  on  the  objectors  (Matter  of 
Frazer,  92  N.  F.,  247 ;  Hoffm.  Mast.  Ch.,  81 ;  Metz- 
ger  V.  Metzger,  1  Bradf.y  267 ;  Fowler  v.  Lockwood, 
3  Redf.,  468 ;  Valentine  v.  Valentine,  3  Dem.,  597.) 

These  cases  establish  the  justness  and  reasonable- 
ness of  all  the  executor's  charges  and  sustain  all  the 
exceptions  to  the  referee's  report,  unless  the  objectors 
have  impeached  them  by  testimony  sustaining  their 
objections.  It  is,  therefore,  important  to  look  at  the 
testimony  to  ascertain  whether  the  objectors  have 
overcome  the  prima  facie  case  of  the  executrix.    No 
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witnesses  were  called  by  the  objectors  to  impeach  any 
of  the  charges  of  the  executrix,  but  they  reUed  on 
certain  adjudicated  cases  which  seemed  to  them  to 
cast  the  burden  of  showing  the  propriety  of  the 
charges  upon  her,  notwithstanding  the  fact  that  by 
vouchers  she  had  shown,  within  the  doctrine  of  these 
same  cases,  as  it  seems  to  me,  that  the  charges  were 
just  and  reasonable  and  must  be  allowed,  unless  over- 
thrown by  direct  evidence.  I  cannot  agree  with  the 
learned  referee  or  counsel  in  this  regard.  A  care- 
ful examination  of  the  account  of  the  executrix  and 
the  vouchers  satisfies  me  that  her  expenses  were  just 
and  reasonable  and  should  be  allowed. 

Specially  remarking  the  suggestions  of  the  learned 
referee  to  the  effect  that  certain  items  disallowed  by 
him  were  for  services  which  the  executrix  should  have 
rendered  herself,  he  is  in  error,  I  think,  under  well 
settled  rules  of  decision  on  this  point,  which  are 
summed  up  in  McWhorter  v.  Benson  {Hopk.  Ch.  -ff., 
28) :  "An  executor  is  entitled  in  the  settlement  of  his 
accounts  to  be  allowed  the  reasonable  charges  paid  by 
him  to  an  agent  employed  in  the  management  of  the 
estate  of  which  he  is  executor,  if  the  circumstances  of 
the  estate  rendered  the  employment  of  such*  agent 
proper  and  justifiable."  The  executrix,  considering 
the  circumstances  of  the  estate,  had  a  right  to  employ 
Mr.  Hall  and  his  firm  as  agents  as  well  as  attorneys, 
and  his  and  its  services  were  necessary  and  proper, 
and  compensation  therefor  is  a  righteous  charge 
against  the  estate.  As  I  have  already  said,  there  is  no 
allegation  here  that  the  amount  charged  is  excessive 
for  the  services ;  and  from  an  inspection  of  the  ao- 
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count  and  vouchers  the  amounts  charged  are  reason- 
able and  should  be  allowed. 

Without  taking  up  each  item  of  the  account  disal- 
lowed by  the  referee  and  discussing  it  in  the  light  of 
his  opinion^  it  is  enough  to  say  in  disposing  of  them 
all,  that  no  testimony  was  given  by  the  objectors; 
and  whilst  the  learned  referee  had  a  right  to  exercise 
his  own  judgment,  he  could  not  do  so  uninfluenced 
by  the  imcontradicted  evidence  given  by  the  execu- 
tor, which  clearly  established  the  propriety  of  the 
charges.  I,  therefore,  hold  that  the  learned  referee 
erred  in  making  the  reductions  and  disallowances.  It 
is  an  undoubted  fact  that  the  tendency  of  all  persons 
managing  estates  is  toward  extravagance  and  it  is  the 
duty  of  the  Surrogate  and  his  referees  to  carefully 
guard  against  this  disposition;  and  in  this  case,  no 
doubt,  the  learned  referee  was  greatly  influenced  by 
this  fact  and  the  further  fact,  which  seems  admitted 
here,  that  this  estate  is  insolvent.  Fully  appreciating 
the  force  of  this  reason,  I  am  satisfied  that  these 
charges  were  fairly  made  and  that  the  affairs  of  the 
estate  were  wisely  and  economically  administered. 

This  brings  me  to  the  last  question,  viz. :  as  to  the 
soundness  of  the  referee's  ruling  that  the  decree  of 
November  13th,  1879,  only  protected  the  executrix  in 
respect  of  the  $2,096.03,  actually  paid  on  account  of 
the  bill  of  Hall  &  McMahon.  Considering  my  views 
on  the  merits  of  the  items  which  make  up  the  balance 
unpaid  on  that  bill  presented  in  1879,  it  is  not  impo^ 
tant  that  I  should  spend  any  time  on  this  subject.  It 
is  enough  to  say  that  I  entirely  agree  with  the  referee 
(Leviness  v.  Cassebeer,  3  Eedf.j  491 ;  Re  Withers,  2 
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Civ.  Fro.,  162;  Re  Stokes,  3  id.,  384;   Tucker  v. 
Tucker,  4  Keyea,  136). 


New  Yobk  County.— Hon.  R.  S.  RANSOM,  Subro- 
gate.— February,  1888. 

Matter  of  Pettit. 

In  the  matter  of  the  estate  of  Benjamin  Pettit,  de- 
ceased. 


Testator's  will,  after  bequeathing  legacies  amounting  to  $4,000,  gave, 
devised  and  bequeathed  *^all  the  rest,  residue  and  remainder  of  my 
(his)  property  and  estate,  both  real  and  personal,'*  unto  certain  per- 
sons named,  their  heirs  and  assigns  forever.  His  personal  property, 
at  the  time  of  the  execution,  was  known  to  testator  to  be  worth  only 
about  $1,000.    There  was  no  specific  devise  of  realty. — 

Beld,  that  the  legacies  were  charged  on  the  realty. 

Luptou  V.  Lupton,  2  Johns.  Ch.,  614 — compared. 

Construction  of  will,  on  judicial  BetUement  of  ex- 
ecutors' account. 


The  Surrogate. — ^The  deceased  died  leaving  a  last 
will  and  testament  which  provides,  among  other  things, 
that  "I  hereby  give  and  bequeath  unto  my  grand- 
daughter, Margaret  E.  Drake,  the  sum  of  one  thou- 
sand dollars,  to  have  and  to  hold  for  her  own  benefit 
and  behoof  forever."     And  in  another  clause, 

"  I  give  and  bequeath  unto  my  grandson,  Eugene 
Hendrickson,  the  sum  of  five  hundred  dollars,  for  his 
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own  benefit  and  behoof  forever."     And  in  another 

clause,  

"I  give  and  bequeath  unto  my  grandchildren, 
George  Pettit,  David  Pettit,  Marion  L.  Hendrickson, 
Charles  Hendrickson  and  Susan  Hendrickson,  the  sum 
of  five  hundred  dollars  each,  to  be  paid  to  them  re- 
spectively as  they  severally  attain  the  age  of  twenty- 
one  years."     And  by  the  fifth  clause, 

"  All  the  rest,  residue  and  remainder  of  my  property 
and  estate,  both  real  and  personal,  and  of  every  char- 
acter and  description  and  wheresoever  situate,  I  give, 
devise  and  bequeath  unto  my  children,  Emeline,  wife 
of  Henry  Standish ;  Sarah  E.  Sharrot,  wife  of  John  E. 
Sharrot;  and  David  Thomas  Pettit,  to  have  and  to 
hold  same  unto  my  said  three  children,  their  heirs  and 
assigns  forever,  equally,  share  and  share  alike." 

David  T.  Pettit  and  John  D.  Sharrot  are  appointed 
executors.  They  are  directed,  during  the  minority  of 
the  five  grandchildren,  to  pay  them  half-yearly  the 
interest  of  the  five  hundred  dollars  bequeathed  to  each 
of  them.     All  the  legatees  and  next  of  kin  were  cited. 

The  question  to  determine  is,  whether  these  legacies 
are  or  are  not  a  charge  upon  the  real  estate  devised  by 
testator  to  his  three  children. 

D.  T.  Pettit,  one  of  the  executors,  makes  an  affida- 
vit to  the  effect  that  at  the  date  of  the  execution  of 
the  will  the  personal  property  available  to  pay  legacies 
amounted  to  between  one  thousand  and  eleven  hun- 
dred dollars,  and  that  at  this  date,  personal  property 
of  deceased,  available  to  pay  legacies,  does  not  exceed 
three  thousand  dollars. 
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The  construction  of  the  will  is  put  in  issue  by  Mar- 
garet E.  Drake,  a  legatee,  under  Code  Civ.  Pro.,  §  2624. 

The  leading  case  on  the  subject  as  to  the  charging 
of  the  realty  of  a  testator  with  the  payment  of  lega- 
cies where  the  personalty  is  inadequate,  is  Lupton  v. 
Lupton  (2  Johns.  Ch.,  614).  There  the  testator  be- 
queathed to  his  three  grandchildren,  as  soon  as  they 
should  attain  the  age  of  twenty-one  years,  the  sum  of 
five  hundred  pounds,  and  the  further  sum  of  five  hun- 
dred pounds  when  they  should  attain  the  age  of  twenty- 
five  years,  and  after  devising  certain  lands  to  his  said 
three  grandchildren,  etc.,  he  bequeathed  "  all  the  rest, 
residue  and  remainder  of  my  real  and  personal  estate 
not  hereinbefore  already  devised  and  bequeathed,  their 
heirs  and  assigns  forever  "  (his  three  children). 

The  controversy  arose  as  to  the  construction  of  the 
will ;  whether  or  not  these  legacies  were  a  charge  upon 
the  real  estate.  Held,  that  they  were  not ;  that  "  the 
clause  which  gives  the  residuary  estate  to  the  defend- 
ants does  not  afford  evidence  of  an  intention  to  charge 
the  land  with  these  legacies,  and  that  it  can  never  be 
charged  unless  the  testator  intended  it  should  be,  and 
that  intention  must  either  be  expressly  declared  or 
fairly  and  satisfactorily  inferred  from  the  language 
and  disposition  of  the  will.  If  the  residuary  clause 
created  such  a  charge,  the  charge  would  have  existed 
in  almost  every  case,  for  it  is  the  usual  clause  and  a 
kind  oi  formula  in  wills.  It  only  means  when  taken 
distributively  that  the  rest  of  the  personal  estate,  not 
before  bequeathed,  is  given  to  the  residuary  legatees, 
and  that  the  remainder  of  the  real  estate  not  before 
devised  is  in  like  manner  disposed  of." 
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This  case  has  never  been  overruled,  but  has  been 
commented  upon,  distinguished,  and  cited  a  great  num- 
ber of  times.  The  rule  there  laid  down  has  been 
sometimes  construed  strictly  and  oftentimes  liberally. 
The  exigencies,  extrinsic  facts  and  surrounding  ci^ 
cumstances  of  each  case,  seem  to  have  governed  the 
greater  number  of  adjudications  on  this  point. 

It  will  be  observed  that  the  Lupton  case  is  somewhat 
similar  to  the  case  at  bar  in  this  respect :  that  the  re- 
lationship between  the  testator,  the  general  legatees 
and  the  residuary  legatees  is  the  same  in  both  cases, 
and  that  the  time  fixed  for  the  payment  of  the  legacies 
is  the  same,  viz. :  when  the  grandchildren  attain  the 
age  of  twenty-one  years.  But  it  will  also  be  noticed 
that  in  the  Lupton  case  there  was  a  specific  devise  of 
real  estate  to  the  grandchildren,  while  in  the  case  at 
bar  there  was  none.  This,  I  think,  is  an  important 
fact  to  be  taken  into  consideration. 

In  McCorn  v.  McCorn  (30  ITim,  172),  it  was  held 
that  where  it  could  be  seen  from  the  extrinsic  facts 
that  it  was  certain  that  the  testator  knew  he  had  no 
personal  property  out  of  which  the  legacy  could  be 
paid,  and  the  will  plainly  shows  the  intention  that  it 
should  be  paid,  which  could  only  be  done  by  charging 
it  on  the  realty,  that  it  was  a  charge  upon  the  red 
estate. 

In  Scott  V.  Stebbins  (91  N.  F.,  606),  an  equal  undi- 
vided half  of  certain  real  estate  and  $5,000^  were 
bequeathed  to  the  testator's  son,  and  to  another  son 
the  other  equal  undivided  half  and  $2,000,  and  he 
was  also  forgiven  a  certain  indebtedness  to  the  testa- 
tor ;  so  that  it  was  evident  that  it  was  the  intention 
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of  the  testator  to  give  them  equal  shares.  After  be- 
queathing certain  other  legacies,  all  the  rest,  residue 
and  remainder  of  the  estate,  both  real  and  personal, 
was  devised  in  trust:  first>  for  the  support  of  his 
father ;  and  second,  after  the  death  of  the  father  the 
trustee  was  to  pay  to  the  Oneida  Seminary  ^15,000, 
and  the  balance  to  his  sons,  share  and  share  alike. 
The  question  was  whether  the  legacy  of  $5,000  to  the 
son  could  be  charged  on  the  real  property.  It  was 
held  that  it  was  such  a  charge.  The  court  said  that 
as  the  general  legatee  was  one  of  the  testator's  sons, 
while  the  residuary  legatee  was  the  seminary,  that  it 
was  not  the  intention  of  the  testator  to  give  a  pre- 
ference to  the  seminary  over  his  children,  and  for  the 
further  reason  that  the  residuary  estate,  both  real  and 
personal,  constituted  a  single  fund;  in  other  words, 
that  there  was  a  blending  of  the  two  estates.  The 
court  distinguished  it  from  the  Lupton  case  on  the 
ground  of  the  difference  of  relationship  between  the 
testators  and  legatees  in  the  two  cases. 

In  Forster  v.  Civill  (20  Bun,  282)  the  testator  be- 
queathed nine  specific  legacies  and  no  specific  devise 
of  real  estate,  the  only  provision  in  that  regard  being 
that  "  all  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  whatsoever  and  wheresoever,  I 
give,  devise  and  bequeath,"  ete.  The  question  was 
whether  the  legacies  were  a  charge  upon  the  real  es- 
tate, the  personalty  being  utterly  insufficient.  It  was 
held  they  were  a  charge  on  the  realty  because  there 
was  no  specific  devise  of  real  estate,  and  consequently 
the  language  in  the  residuary  clause  evidenced  an  in- 
tention on  the  part  of   the   testator  to  charge  the 
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realty.  In  the  ease  at  bar,  there  is  no  specific  devise 
of  real  estate,  and  the  language  of  the  residuary 
clause  is  similar  to  that  used  in  the  above  case. 

In  Manson  v.  Manson  (8  Ahb.  N.  (7.,  123),  the 
testator  bequeathed  $20,000  to  his  wife ;  his  personal 
property  only  amounting  to  $500.  Held,  that  the 
legacy  was  a  charge  on  the  land.  The  point  which 
seemed  to  influence  the  Justice  there  was  that  the 
personalty  was  grossly  inadequate  to  satisfy  the  leg- 
acy. Queer e:  Would  $1,000  be  grossly  inadequate 
to  charge  legacies  amounting  to  $4,000  ? 

In  Bevan  v.  Cooper  (72  N.  F.,  317),  the  testator, 
after  directing  the  payment  of  his  debts  out  of  his 
personal  property  and  after  certain  general  bequests 
to  strangers  to  his  blood  and  a  specific  devise  of  cer- 
tain real  estate,  the  will  directs  in  the  residuary  clause : 
"  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  to  the  ex- 
ecutors of  my  will  in  trust to  rent  the  rest 

of  my  real  estate  and  invest  the  rest  of  my  personal 
property  and  keep  the  same  invested  in  good  securi- 
ties." The  personal  estate  proved  insufficient  to  pay 
the  debts  and  general  legacies.  Held,  that  the  gen- 
eral legacies  were  not  chargeable  on  the  residuary 
real  estate  for  the  reason  that  the  inadequacy  of  the 
personalty  was  not  revealed  until  after  the  testator's 
death ;  and  for  the  further  reason  that  there  was  no 
evidence  in  the  residuary  clause  that  it  was  the  inten- 
tion of  the  testator  to  blend  the  two  estates;  on 
the  contrary,  there  was  an  expressed  intention  to  keep 
the  two  estates  separate ;  and  for  the  further  reason 
that  the  legacies  sought  to  be  charged  were  to  stran- 
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gers  to  his  blood,  while  the  residuary  legatees  were  his 
widow  and  children,  the  court  would  not  infer  that  he 
meant  to  prefer  the  general  legatees  to  them ;  and  for 
the  further  reason  that  there  was  a  specific  devise  of 
real  estate  and  personal  property,  and  that  it  was  fair 
to  presume  that  it  was  the  rest  of  the  real  estate  which 
he  gave  after  that  specific  devise  of  real  estate. 

Reynolds  v.  Reynolds  (16  iV.  F.,  257)  is  another 
leading  case  on  the  subject.  There  the  testator  be- 
queathed a  legacy  of  $1,200  to  his  son,  and  ordered 
that  it,  with  other  legacies,  should  be  paid  within  one 
year,  without  directing  out  of  what  fund,  and  then 
bequeathed  all  his  real  and  personal  estate  to  two 
other  sons  and  appointed  them  his  executors.  The 
personal  estate  was  insuflBcient  to  pay  the  legacy  of 
$1,200,  and  it  was  held  that  the  legacy  should  abate 
in  proportion  to  the  deficiency  and  that  no  part  there- 
of could  be  charged  on  the  real  estate.  The  grounds 
of  this  decision  being  that  the  real  estate  could  not 
be  subjected  to  the  payment  of  legacies  unless  an  in- 
tention to  that  effect  was  expressed  in  or  fairly  to  be 
inferred  from  the  terms  of  the  will;  and  that  the 
question  whether  the  real  estate  is  charged  is  one  of 
intention  on  the  part  of  the  testator,  and  that  no  such 
intention  was  indicated  by  giving  real  and  personal 
property  by  the  same  clause  of  a  will;  and  that  the 
devise  and  bequest  to  the  executors  does  not  purport 
to  be  of  the  remainder  of  the  estate.  The  language 
of  the  residuary  clause  was  "  all  his  real  and  personal 
estate,"  etc. — not  the  rest,  residue  and  remainder. 

In  Tracy  v.  Tracy  (15  Barb.,  503),  it  was  held  that 
where  a  testator  had  given  three  legacies  of  $150 
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each,  and  then  devised  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  estate,  both  real  and 
personal,  that  the  real  estate  was  chargeable  with  the 
legacies  together  with  the  personalty,  because  there 
was  a  blending  and  combining  of  the  real  and  personal 
estate  in  one  devise  and  in  the  same  clause  of  the 
will. 

This  case  is  considered  in  the  Reynolds  case  (supra), 
and  BowEN,  J.,  says  that  he  thinks  the  decision  was 
put  on  the  wrong  ground,  viz. :  the  blending  of  the 
real  and  personal  estate ;  that  the  real  ground  was 
because  the  rest,  residue  and  remainder  of  the  pro- 
perty were  devised  and  bequeathed  (see  cases  cited). 
The  learned  Justice  does  not  pronounce  the  decision 
to  be  erroneous ;  on  the  contrary,  he  recognizes  the 
correctness  of  the  conclusion  but  objects  to  the  rea- 
soning. 

The  rule  laid  down  in  the  Reynolds  case  and  the 
Lupton  case  (supra)  has  been  generally  followed,  and 
it  is  universally  conceded  that  the  intention  of  the 
testator  must  be  either  clearly  expressed  or  easily 
presumed  from  the  context  of  the  will ;  all  the  sur- 
rounding circumstances,  such  as  the  amount  of  pe^ 
sonal  property  owned  by  deceased  at  the  time  of  the 
making  of  the  will,  and  whether  it  was  sufficient  to 
meet  the  legacies  charged  upon  it  (Wiltsie  v.  Shaw, 
100  N.  F.,  191). 

In  Hoyt  V.  Hoyt  (85  N.  F.,  142)  the  testator,  after 
directing  that  his  debts  be  paid,  bequeathed  $1,500 
to  each  one  of  his  three  grandchildren,  and  all  the 
rest,  residue  and  remainder  of  his  estate  to  his  wife. 
Held,  that  the  legacies  were  a  charge  on  the  land 
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The  court  said  that  no  man  will  make  a  legacy, 
save  with  the  honest,  sober  minded  intention  that  it 
will  be  paid,  and  when,  therefore,  the  personal  estate 
was  known  to  the  testator  to  be  insufficient  to  pay 
the  legacies,  the  bare  fact  of  giving  a  legacy  indicates 
an  intention  that  it  shall  be  met  with  the  real  estate. 

I  have  carefufly  examined  all  the  cases  bearing  on 
this  point,  the  above  being  but  a  small  number  of 
them,  and  culled  from  the  mass,  as  being  most  in 
point,  pro  and  couy  and  as  best  setting  forth  the  law. 

The  question  is  undoubtedly  a  very  nice  one  and, 
as  appears  from  all  the  authorities  examined,  turns 
simply  on  the  point  of  the  construction  of  the  will 
and  the  intention  of  the  testator.  The  general  rule  is 
laid  down  in  Lupton  v.  Lupton  (si^pra),  and  while  this 
case  has  never  been  overruled  the  doctrine  laid  down 
has  been  held  elastic  enough,  however,  to  justify 
marked  distinction,  as  in  one  case  there  was  a  difference 
of  the  degree  of  relationship  between  the  legatees  and 
the  testator  from  that  in  the  Lupton  case  (Scott  v.  Steb- 
bins,  9upra\  and  in  another  because  the  court  assumed 
that  the  testator  must  have  intended  to  charge  his  real 
estate  with  the  pajmient  of  the  legacies  because  the 
personal  property  proved  to  be  grossly  inadequate 
(Manson  v.  Manson,  supra) ;  and  so  on,  in  every  case, 
while  the  general  rule  is  recognized,  it  is  not  made 
applicable  to  that  particular  case  because  of  certain 
extraneous  facts  and  extrinsic  circumstances  surround- 
ing it  and  peculiar  to  it. 

The  general  rule  of  evidence  as  to  the  non-intro- 
duction and  non-consideration  of  extrinsic  facts,  to 
determine  what  the  intention  of  the  testator  might 
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be,  has  been  construed  very  liberally  when  applied  to 
such  an  intention  as  we  are  discussing.  We,  thus, 
may  understand  that  the  particular  facts  of  each  par- 
ticular case,  within  a  rather  liberal  line  prescribed  by 
the  above  line  of  decisions,  must  determine  the  inten- 
tion of  the  testator. 

Let  us  examine  the  facts  in  the  case  at  bar 
in  the  light  of  the  discussed  adjudications.  It  is 
shown  that  the  personal  property  of  the  testator  at 
the  date  of  the  execution  of  the  will  amounted  to 
about  the  sum  of  $1,000,  while  the  legacies  amount 
to  $4,000.  This  fact  can  be  considered  and  goes  to 
show  that  the  testator  must  have  intended  to  charge  his 
real  estate  with  the  payment  of  them.  As  was  said 
in  Bevan  v.  Cooper  (supra) :  "  It  is  hardly  to  be  sup- 
posed that  a  man  of  sense,  engaged  in  the  solemn  and 
deliberate  matter  of  making  a  final  disposition  of  his 
worldly  estate,  would  trifle  with  the  subject  by  mak- 
ing bequests  which  he  did  not  expect  or  intend  should 
be  satisfied."  It  is  true  that  in  this  last  case,  the  lega- 
cies were  held  not  to  be  charges  on  the  real  estate, 
but  for  the  reason  among  others,  that  the  inadequacy 
of  the  personal  property  was  not  revealed  until  after 
the  death  of  the  testator,  while  .in  the  case  at  bar  it 
existed,  and  I  think  will  be  presumed  to  have  been 
known  to  the  testator  at  the  date  of  the  execution  of 
the  will. 

In  the  fifth  clause  of  the  will  the  testator  be- 
queathed all  the  rest,  residue  and  remainder  of  my 
property,  both  real  and  personal,  etc. 

This  to  my  mind,  in  view  of  the  accompanying 
facts,  is  strong  proof  that  it  was  the  intention  of  the 
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testator  to  charge  the  realty.  There  was  no  devise 
of  real  estate,  specific  in  nature ;  the  residuary  clause 
contained  the  only  devise  of  testator's  realty. 

The  phrase  rest,  residue  and  remainder  implies  that 
the  testator  contemplated  the  appropriation  of  certain 
of  his  realty  for  some  purpose,  and  there  is  nothing 
for  which  it  can  be  used  except  the  making  up  of  the 
deficiency  in  the  personalty.  I  think  this  conclusion 
is  fully  sustained  by  the  above  decisions. 

Finally,  another  fact  which  influences  me  strongly 
is  that  the  executors  are  directed  to  pay  the  general 
legatees  during  their  minority  the  half  yearly  inter- 
est on  their  legacies.  It  is  evident  from  this  provis- 
ion that  it  was  the  intention  of  the  testator  that  these 
legacies  should  be  paid,  and,  if  necessary,  from  the 
realty. 

The  legacies  must  be  held  to  be  a  charge  on  the 
realty. 

Vol.  VI.— 26 
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New  Yobk  County. — ^Hon.  R.  S,  RANSOM,  Surro- 
gate.—Maxch,  June,  1888. 

Matter  of  Astob. 

In  the  matter  of  the  estate  of  Charlotta  A.  Astob, 

deceased. 

The  practice  to  be  observed  under  the  '*  collateral  inheritance  tax "  law 

(L.  1887,  ch.  713,  amending  L.  1885,  ch.  483),  in  the  Surrogate's  coart 

of  New  York  county — announced. 
As  to  whether  the  **  estate  which  may  be  valued  at  a  less  sum  than  five 

hundred  dollars,"  declared  not  subject  to  tax  by  section  I,  is  that  of 

the  decedent  or  of  his  successor-H/tt€Brc. 
The  Surrogate  is  deemed  the  superior  authority  upon  all  questions,  includ- 

ing  that  of  value  of  the  estate  subject  to  the  tax. 
The  order  of  the  Surrogate,  appointing  an  appraiser,  will  designate  the 

persons  upon  whom  the  latter  shall  forthwith  serve  notices  by  mail; 

who'  win  include  all  persons  interested  in  the  whole  estate.* 
The  Surrogate  will  not  take  any  steps,  upon  his  own  motion,  until  the 

expiration  of  eighteen  months  after  the  decedent's  death. 
In  case  of  a  will,  under  which  the  legacies  subject  to  the  tax  are  in  cash, 

the  appointment  of  an  appraiser  is  deemed  unnecessary. 

Assessment  of  tax,  pursuant  to  L.  1885,  ch.,  483? 
and  L.  1887,  ch.  713,  upon  estates  passmg  under  dece- 
dent's will. 

The  Surrogate. — ^I  have  already  written  a  memo- 
randum in  this  proceeding  announcing  my  decision 
granting  the  application  of  the  executors  for  the 
appointment  of  an  appraiser.  I  have  deemed  it  proper 
to  supplement  that  memorandum  by  some  observations 
upon  the  construction  to  be  given  the  act,  chapter 
713,  Laws  of  1887,  which  I  believe  will  be  useful  to 
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parties  interested  in  estates  subject  to  tax  under  the  *^ 

provisions  of  that  act ;  and  also  the  act,  chapter  483,  | 

Laws  of  1885,  which  in  all  the  respects  now  under  ^ 

consideration  is  substantially,  if  not  precisely,  similar. 

This  legislation,  in  form  and  substance  is  justly 
entitled  to  severe  condemnation  for  great  looseness 
and  incoherence  of  expression.  There  is  no  sym- 
metry in  its  provisions,  and  it  is  impossible  to  be  .  5 
certain  of  the  intention  of  the  lawmakers  in  respect  of  ^ 
the  various  steps  which  it  may  be  necessary  to  take  to  % 
effectuate  its  purpose.  And  if  much  is  required  by  '*: 
me  to  be  done  to  put  in  motion  the  cumbersome  and  i 
awkward  machinery  set  up  for  the  collection  of  taxes  ^/^ 
upon  collateral  inheritances,  etc.,  which  may  seem  to  J 
be  unnecessary,  the  cause  therefor  must  be  looked  for  ■ 
within  the  halls  of  legislation,  where  this  anomalous 
statute  was  invented  and  sent  forth  to  confuse,  and  i 
therefore  exasperate  the  personal  representatives  of 
deceased  persons  and  the  courts,  by  its  glaring  incon-  '  '.^ 
sistencies  and  absurdities. 

After  much  patient  reading  and  re-reading  of  this  '.j 

act,  I  have  concluded  upon  a  course  of   procedure  ii 

which  I  hope  and  believe  will  bear  the  test  of  superior 
judicial  investigation.     Fortunately,  the  constitution-  ^j 

ality  of  the  law  cannot  now  be  mooted.  The  Court  of 
Appeals  has  settled  that  (Matter  of  McPherson,  104 
i^.F.,  306). 

The  object  of  the  act,  as  disclosed  by  its  title,  is  "  to 
tax  gifts,  legacies  and  collateral  inheritances  in  certain 
cases."  Section  1  provides  that  "  all  property  which 
shall  pass  by  will,  or  by  the  intestate  laws  of  this 
State,  from  any  person  who  may  die  seized  or  pos- 
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sessed  of  the  same other  than  to  or  for  the 

use  of  his  or  her  father,  mother,  husband,  wife,  child, 
brother,  sister,  the  wife  or  widow  of  a  son,  or  the  hus- 
band of  a  daughter,  or  any  child  or  children  adopted 
as  such  in  conformity  with  the  laws  of  the  State  of 

New  York shall  be  and  is  subject  to  a  tax  of 

five  dollars  on  every  hundred  dollars  of  the  clear  mar- 
ket value  of  such  property to  be  paid  to  the 

Comptroller  of  New  York  for  the  use  of  the  State  ;  and 
all  administrators,  executors  and  trustees  shall  be  lia- 
ble for  any  and  all  such  taxes  until  the  same  shall  have 

been  paid provided  that  an  estate  which  may 

be  valued  at  a  less  sum  than  five  hundred  dollars  shall 
not  be  subject  to  such  duty  or  tax. 

It  is  not  my  purpose  now  to  attempt  to  answer 
whether  the  expression  "  an  estate "  in  the  last  sen- 
tence of  this  section  means  the  whole  estate  of  the 
deceased  person  or  only  so  much  thereof  as  passes  to 
a  person  other  than  one  of  those  exempted  from  the 
tax.  This  question  may  be  presented  some  time,  as 
for  instance  in  case  of  a  will  bequeathing  an  entire 
estate  worth  over  $500  to  two  or  more  persons,  in 
amounts  of  less  than  that  sum  each.  Nor  shall  I  spec- 
ulate upon  the  office  and  purpose  of  the  word  "  duty," 
the  latst  word  but  two  in  this  section.  It  seems  to  be 
synonymous  with  the  last  word,  "  tax,"  but  it  may  be 
that  it  was  interpolated  for  the  purpose  of  embellish- 
ment. 

To  my  best  understanding,  section  2  provides  that 
when  any  "grant,  gift,  legacy  or  succession,  upon 
which  a  tax  is  imposed  by  §  1,  shall  be  an  estate,  in- 
come or  interest  for  a  term  of  years  or  for  life 
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the  entire  property  or  fund  by  which  such  estate,  inr 
come  or  interest  is  supported,  or  of  which  it  is  a  part, 
shall  be  appraised  immediately  after  the  death  of  the 
decedent  at  what  was  the  fair  market  value  thereof  at 
the  time  of  the  death  of  the  decedent,  in  the  manner 
hereinafter  provided  (see  §  13),  and  the  Surrogate 
shall  thereupon  assess  and  determine  the  value  of  the 
estate,  income  or  interest  subject  to  said  tax,  in  the 
manner  recorded  in  §  13  of  this  act." 

By  reference  to  §  13,  for  "  recorded "  provisions, 
we  find  that  the  value  of  the  estate  is  to  be  ascertained 
by  an  appraiser,  who  shall  be  some  "  competent  person 
appointed  for  that  purpose,  who  shall  appraise  the 
same  at  its  fair  market  value,"  and  upon  his  report  the 
Surrogate  shall  fix  the  then  cash  value  of  estates,  an- 
nuities, life  estates,  etc. 

Thus  it  seems  by  §  2,  the  Surrogate  is  to  appraise 
in  person,  otherwise  how  can  he  "determine"  the 
value  of  the  estate.  And  by  §  13,  the  appraisement 
is  to  be  made  by  another  officer,  whose  appraisement 
ought  to  be  final,  if  made  in  good  faith.  Reading  these 
two  sections  of  the  act  together,  I  believe  the  value  of 
all  the  estates  subject  to  the  tax  must  be  ascertained 
by  an  appraiser,  before  whom  all  parties  interested 
have  the  right  to  appear.  This  must  be  so,  else  why 
the  provisions  "recorded"  in  §  13,  requiring  the  ap- 
praiser  to  forthwith  give  notice  to  "  all  persons  known 
to  have  or  claim  an  interest  in  such  property  of  the 
time  and  place  he  will  appraise  such  property."  And 
the  appraiser  must  also  give  such  notice  to  such  per- 
sons as  the  Surrogate  may  by  order  direct.  Thus  it 
may  seem  that  the  appraiser  has  another  duty  separate 
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and  apart  from  the  Surrogate,  viz.:  to  exercise  his 
own  judgment  as  to  what  persons  shall  have  notice 
and  then  look  to  the  Surrogate's  order  for  the  names 
of  any  other  persons  discovered  and  designated  by  him. 

I  shall  not  commit  myself  to  such  a  construction. 
The  act,  considered  in  its  entirety,  beyond  reasonable 
doubt,  I  think,  intends  that  the  Surrogate  shall  be  liie 
superior  authority  upon  all  questions,  including  that 
of  value  of  the  estate  subject  to  the  tax ;  and  means 
that  he  shall  act  judicially,  although  it  is  a  new  and 
strange  duty  imposed  upon  a  judge  that  he  shall  be- 
come an  appraiser  of  the  value  of  all  kinds  of  prop- 
erty which  may  be  the  subject  of  a  gift  or  legacy,  and 
an  assessor  of  taxes  to  be  levied  thereon.  Neverthe- 
less, such  seems  to  be  the  additional  function  bestowed 
upon  the  Surrogates  of  this  State  by  this  law,  and 
they  will  no  doubt  faithfully  strive  to  do  their  full 
duty  in  this  new  field  of  labor. 

This  section  (2)  further  provides:  "And  the  tax 
prescribed  by  this  act  shall  be  immediately  due  and 
payable  to  the  treasurer  of  the  proper  county,  and  in 
the  city  of  New  York  to  the  Comptroller  thereof,  and 
together  with  the  interest  thereon  shall  be  and  remain 
a  lien  on  said  property  until  the  same  is  paid."  And 
then  in  the  next  sentence  of  this  same  section  it  is  de- 
clared in  effect,  almost  in  express  words,  that  the  tax 
shall  not  then  become  due  and  payable  if  the  person 
or  persons  beneficially  interested  in  the  property 
chargeable  with  said  tax  may  elect  not  to  pay  the 
same  until  the  happening  of  an  event  which  may 
never  happen  at  all,  to  wit :  until  they  shall  come 
into  the  actual  possession  or  enjoyment  of  such  prop- 
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erty.  I  am  curious  to  know  just  how  one  can  come 
into  the  "  enjoyment"  of  a  bit  of  property  and  not  at 
the  same  moment  come  into  its  "  possession."  iTie 
framer  of  this  act  has  not  given  us  any  information 
on  that  point. 

Section  4  also  restates  the  point  of  time  when  "all 
taxes  imposed  by  this  act  become  due  and  payable, 
imless  otherwise  herein  provided  for,  viz.:  at  the 
death  of  the  decedent;  and  then  we  find  in  the  very 
next  sentence  that  if  they  are  paid  within  eighteen 
months,  no  interest  shall  be  charged  and  collected 
thereon;  but  if  not  so  paid,  interest  at  the  rate  of 
ten  per  cent.,  per  annum,  shall  be  charged  and  col- 
lected from  the  time  said  tax  accrued,  provided  if  it 
(the  tax)  is  paid  within  six  months  from  the  accruing 
thereof,  a  discount  of  five  per  cent,  shall  be  allowed 
and  deducted  from  said  tax ;  and  further,  that  if  the 
executors,  administrators  or  trustees  do  not  pay  such 
tax  within  eighteen  months  from  the  death  of  the 
decedent,  they  shall  be  required  to  give  a  bond  in  the 
form  and  to  the  effect  prescribed  in  §  2. 

We  have  here  in  the  same  section  certain  conditions 
and  limitations,  all  dependent  upon  the  point  of  time 
when  the  tax  accrues,  and  another  condition  and  a 
positive  requirement  dependent  upon  the  date  of  de- 
cedent's death.  It  seems  reasonably  certain  that  the 
tax  must  be  said  to  have  "  accrued "  at  the  date  of 
decedent's  death,  although  it  might  be  insisted  with 
force  of  reason  that  it  has  not  accrued  until  the  ap- 
praisal has  been  made  and  the  amount  finally  assessed 
by  the  Surrogate,  after  the  numerous  hearings  upon 
the  one  question — that  of  value  of  property  and  liability 
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for  the  tax,  have  been  given  to  all  persons  interested. 
It  seems  equally  certain,  however,  that  a  tax  cannot 
be  said  to  be  "  due  and  payable  "  at  a  time  when  the 
party  liable  for  its  payment  is  not  bound  to  pay  it. 

When  we  have  applied  the  provisions  of  this  act  to 
real  cases  in  the  varied  phases  of  the  rights  of  persons, 
as  they  will  no  doubt  be  made  to  appear,  we  may 
unfathom  its  hidden  mysteries,  and  that  which  now 
seems  so  dark  and  dubious  may  then  become  clear  and 
open  to  our  mental  vision.  No  doubt  remains,  I  think, 
but  that  for  the  full  period  of  18  months  from  the  date 
of  decedent's  death,  the  persons  liable  to  pay  the  tax 
may  be  relieved  from  its  payment,  although  by  §  16 
it  is  made  the  duty  of  the  Surrogate's  court  (not  the 
Surrogate)  if  it  shall  appear  to  that  court  "  that  any 
tax  accruing  under  the  act  has  not  been  paid  accord- 
ing to  law,"  to  issue  a  citation,  etc.  And,  further,  by 
§  17  we  find  that  whenever  the  treasurer  or  comptrol- 
ler of  any  county  shall  have  reason  to  believe  any  tax 
is  due  and  unpaid  under  this  act  (and  we  have  seen 
twice  provided  that  it  shall  be  "  due  and  payable  "  at 
decedent's  death),  he  shall  notify  the  district  attorney 
in  writing,  and  then  that  oflBicer  is  required  to  sit  in 
judgment  on  the  case  made  out  by  the  treasurer  or 
comptroller  to  see  whether  he  (the  district  attorney) 
has  probable  cause  to  believe  a  tax  is  due  and  unpaid. 
Mark  the  expression  "  a  tax  "  instead  of  "  the  tax." 
This  may  be  a  side  light  to  be  regarded  upon  the 
question — to  whom  has  been  committed  the  final  ap- 
praisal and  assessment  so  far  as  the  State  is  concerned  ? 
But  it  seems  to  me  that  the  decision  of  the  Surro- 
gate's court  upon  that  subject  is  final  upon  the  rights 
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of  the  State  in  the  premises,  except  of  course  for 
fraud  or  refusal  to  act. 

For  present  purposes  we  may  now  pass  on  to  §  13 
of  this  act  (ch.  713)  and  briefly  as  may  be  possible  for 
our  attempt  to  a  fair  understanding  of  its  provisions, 
consider  how  it  shall  be  carried  out.  This  section 
provides  the  mode  of  fixing  the  "  value  of  property 
of  persons  whose  estates  shall  be  subject  to  the  pay- 
ment of  said  tax."  I  fancy  that  the  phrase  "  whose 
estates  shall  be  subject  to  the  payment  of  said  tax/' 
means  the  estates  of  decedents;  although  we  must 
admit  that  this  is  not  literally  true,  for  if  anything 
can  be  said  to  be  clearly  expressed  in  this  law,  it  is  the 
fact  that  only  certain  parts  (and  portions)  of  such 
estates  are  subject  to  it.  Nevertheless,  I  hold  as 
above  stated.  But  for  execution  of  the  law  we  should 
read  this  section  as  if  the  words  of  this  phrase  were 
not  there. 

I  hold,  therefore,  that  the  Surrogate  acting  judicial- 
ly as  a  court  must,  upon  the  application  of  an  "  inter- 
ested party,"  who  may  be  any  person  having  an 
interest  in  the  whole  estate,  who  is  now  designated  by 
law,  and  also  the  county  treasurer,  and  in  New  York 
the  comptroller,  represented  by  the  district  attorney, 
and  on  failure  of  any  such  person  to  apply  upon  his 
own  motion  (no  time  is  named  when  he  shall  move 
himself)  appoint  some  competent  person  as  appraiser 
from  time  to  time  if  occasion  requires,  whose  duty  it 
shall  be  to  forthwith  give  notice  by  mail  to  all  persons 
known  to  have  or  claim  an  interest  in  such  property, 
and  to  such  persons  as  the  Surrogate  may  by  order 
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direct,  of  the  time  and  place  he  will  appraise  such 
property. 

Under  any  construction  of  this  section  and  proced- 
ure spelled  out,  I  fail  to  perceive  that  there  would 
ever  be  more  than  one  occasion  to  appoint  an  ap- 
praiser. I  hold  also  that  the  order  of  the  Surrogate 
appointing  the  appraiser  should  designate  the  persons 
upon  whom  the  appraiser  shall  forthwith  serve  notices 
by  mail ;  and  these  persons,  for  the  sake  of  certainty 
and  finality  of  proceeding,  should  be  all  who  are  now 
by  law  interested  in  the  whole  estate  and  by  law  en- 
titled to  notice  of  all  proceedings  affecting  the  same. 
This  section  does  not  provide  for  the  length  of  notice. 
I  hold,  therefore,  that  it  is  the  duty  of  the  Surrogate 
to  fix  it ;  and  the  facts  in  each  case  must  be  his  guide 
in  that  regard. 

All  parties  notified  by  the  appraiser  have  the  right 
to  attend  before  him  and  to  be  heard  upon  the  ques- 
tion of  value  of  the  property  and  its  or  their  liability 
to  the  tax.  The  appraiser  must  report  to  the  Surro- 
gate the  fair  market  value  of  the  property  he  deems 
subject  to  the  tax,  together  with  his  proceedings  and 
any  and  all  facts  known  to  him  germain  to  the  duties 
imposed  upon  him  by  the  order  of  his  appointment.  He 
has  not,  however,  any  right  under  this  act  to  administer 
oaths  and  take  testimony  upon  any  of  the  questions 
to  be  considered  by  him.  This  seems  a  most  regretful 
lack  of  power,  which  should  have  been  conferred 
upon  him  for  obvious  reasons. 

On  the  coming  in  of  the  appraiser's  report,  the  Sur- 
rogate, it  is  provided,  shall  forthwith  assess  and  fix  the 
then  cash  value  of  all  estates.     Whether  there  might 
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not  be  a  real  difference  between  the  "  fair  market 
value  "  and  the  *^  cash  value  "  of  all  estates,  and  hence 
more  confusion,  I  do  not  stop  to  discuss.  I  hold  that 
the  two  expressions  mean  the  same  thing  in  this  act. 

The  section  provides  that  the  Surrogate  shall  first 
assess,  etc.,  and  then  mail  notices,  etc.  I  hold  that 
just  the  reverse  of  this  shall  be  our  practice. 

On  the  coming  in  and  filing  in  the  Surrogate's 
court  of  the  appraiser's  report,  the  Surrogate  shall 
give  notice  thereof  by  mail  to  the  same  parties  imme- 
diately. He  must  act  "  immediately  " — ^the  appraiser 
"forthwith"  in  respect  of  the  same  thing  precisely. 
I  feel  compelled,  however,  to  determine  that  the  law- 
makers intended  these  to  be  convertible  terms,  and 
that  the  requirement  in  this  regard  will  be  met  by 
such  prompt  notice  as  the  Surrogate  shall  deem  reason- 
able under  the  facts  of  each  proceeding. 

The  notice  of  the  Surrogate  must  fix  the  day  and 
hour  when  he  will  hear  any  of  said  parties  in  regard 
to  the  subject-matter  which  had  been  committed  to 
the  appraiser  by  the  order  for  his  appointment ;  and 
thereafter  the  Surrogate  must  forthwith  assess  and  fix 
the  true  cash  value  of  all  estates. 

The  last  paragraph  of  this  section  pretty  plainly 
points  out  the  grounds  and  mode  of  appeal  from  this 
assessment  by  the  Surrogate.  But  it  is  remarkable 
that  the  appeal  is  from  the  Surrogate  to  the  Surrogate. 
One  advantage  has  been  gained,  however,  by  the  State, 
which  in  these  devious  ways  has  been  seeking  this 
tax — ^persons  dissatisfied  must  give  security  for  what- 
ever tax  shall  be  fixed  by  the  court,  and  their  time  to 
appeal  is  limited  to  sixty  days. 
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Section  16  of  this  act  makes  it  the  duty  of  the  Sur- 
rogate's court  to  issue  a  citation  citing  the  persons  in- 
terested in  the  property  liable  to  the  tax  to  appear 
before  the  court  on  a  day  certain  to  show  cause  why 
the  said  tax  should  not  be  paid. 

Section  17,  which  might  well  have  preceded  §  16, 
I  think,  makes  it  the  duty  of  the  county  treasurer  or 
comptroller,  whenever  he  shall  have  reason  to  believe 
that  any  tax  is  due  and  unpaid  under  the  act,  after 
the  refusal  or  neglect  of  the  persons  interested  in  the 
property  liable  to  the  tax  to  pay  the  same,  to  notify 
the  district  attorney  in  writing. 

Section  18  provides  that  "  the  Surrogate  and  county 
clerk  of  each  county  shall  every  three  months  make  a 
statement  in  writing  to  the  county  treasurer  or  comp- 
troller of  his  county  of  the  property  from  which,  or 
the  party  from  which  {sic)  he  has  reason  to  believe  a 
tax  under  this  act  is  due  and  unpaid. " 

Reading  these  three  sections  (16, 17  and  18)  as  one, 
and  having  due  regard  to  the  other  provisions  of  the 
act,  I  hold  that  the  Surrogate  should  not  take  any 
steps  upon  his  own  motion  until  the  expiration  of 
eighteen  months  after  the  date  of  the  decedent's 
death.  At  that  point  of  time  he  should  ascertain 
from  the  proceedings  generally  in  his  court  relating 
to  the  estate,  from  the  will,  if  there  be  one,  and  from 
any  source  open  to  him,  whether  "  any  tax  accruing 
under  this  act  has  not  been  paid  according  to  law,"  and 
if  it  shall  appear  to  him  that  it  has  not  been  paid,  to 
issue  the  citation  and  take  the  proceedings  provided  for 
in  section  16.  I  am  of  opinion  also  that,  until  the  ex- 
piration of  eighteen  months  after  decedent's  death,  the 
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The  Sukrogate. — ^I  have  heretofore  expressed  my 
views  of  the  construction  to  be  given  to  the  Collateral 
Inheritance  tax  act  in  respect  to  the  various  steps  to 
be  taken  in  ascertaining  the  property  liable  to  the 
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comptroller  and  district  attorney  ought  not  to  initiate  ; 

any  proceeding  except  on  the  former's  application,  as  > 

I  have  already  shown,  for  the  appointment  of  an  ap-  ^• 

praiser:  because  the  intent  of  the  act  is  undoubtedly  .;• 

to  reUeve  the  estate  and  persons  interested  therein,  ' 
and  the  administrators,  executors  or  trustees,  at  their 
option,  from  the  payment  of  the  tax  during  eighteen 
months  next  succeeding  the  date  of  decedent's  death. 

I  hold  that  in  the  case  of  a  will,  under  the  pro- 
visions of  which  the  legacies  subject  to  this  tax  are  in 
cash,  the  appointment  of  an  appraiser  is  unnecessary. 
The  Surrogate  on  application,  or  on  his  own  motion,  shall 
appraise  the  value  of  this  species  of  property  and  assess 
the  tax  by  order,  and  thereupon  give  notice  to  all 
persons,  as  hereinbefore  shown. 

Section  20  seems  to  exclude  from  record  in  the 
book  to  be  kept  by  the  Surrogate  cash  subject  to  the 
tax.  This  is  not  true  of  the  real  intent  of  the  section 
read  in  the  light  of  the  other  provisions  of  the  act. 
This  book  must  contain  all  that  is  specifically  men- 
tioned in  this  section  and  also  the  property  in  cash 
subject  to  the  tax  and  the  tax  assessed  thereon. 
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tax  and  the  appraisal  of  the  same  (7  Surr.  dec, p.  161, 
estate  of  Astor).  I  have  not  had  reason  to  change  or 
modify  that  decision,  nor  has  it  been  questioned  or 
adversely  criticised  by  any  appellate  tribunal. 

Under  that  decision  we  have  proceeded  with  con- 
siderable confidence  in  the  correctness  of  our  practice. 
Appraisers  have  been  appointed  upon  the  assumption 
that  the  orders  of  their  appointment  were  in  exact 
compliance  with  it.  In  the  main,  these  orders  were 
no  doubt  exact,  but  as  the  cases  have  not  been  con- 
tested my  attention  has  not  been  specially  attracted 
to  the  form  of  each  order,  nor  to  the  appraiser's  re- 
ports made  in  pursuance  thereof. 

As  the  present  proceeding  is  the  one  in  which  I 
first  considered  (with  some  care)  the  act,  my  interest 
in  the  report  of  the  apprasier,  under  the  order  for  his 
appointment  herein,  has  kept  me  mindful  of  my 
determination  to  carefully  review  it  when  presented 
for  confirmation;  and  although  the  report  was  sub- 
mitted after  notice  by  me  to  all  persons  interested, 
without  objection,  and  might  in  the  ordinary  course 
of  business  have  been  confirmed  without  special  ex- 
amination, relying,  as  I  should  have  been  justified  in 
doing,  upon  the  comptroller  for  any  valid  objections 
thereto,  I  have  given  it  careful  examination,  and, 
without  meaning  to  overrule  any  conclusions  reached 
by  the  appraiser,  I  must  decline  to  confirm  his  report 
in  its  present  form. 

I  do  not  intend  to  express  any  opinion  upon  the 
question  of  exemption  of  the  legacies  from  the  tax; 
that  question  is  not  properly  before  me  under  this 
report,  nor  could  it  be  in  any  case,  except  on  ob- 
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jection  by  a  legatee  whose  interest  in  the  estate  had 
been  held  liable  to  the  tax  by  the  appraiser. 

The  appraiser  should  report  any  property,  estate  or 
interest  therein  **  subject  to  the  tax."  This  duty  is 
plainly  devolved  upon  him  by  §  13  of  the  act  in  these 
words,  viz. :  "  In  order  to  fix  the  value  of  the  prop- 
erty .  .  .  subject  to  the  payment  of  said  tax,  the 
Surrogate  .  .  .  shall  appoint  some  appropriate  person 
appraiser,"  etc.  The  appraiser  is  not  appointed  to  fix 
the  value  of  property  which  is  not  subject  to  the  pay- 
ment of  the  tax.  In  the  case  under  consideration,  he 
has  devoted  much  of  his  time  and  labor  to  the  ques- 
tion of  what  property  is  exempt  therefrom.  It  is 
true  that  in  order  to  ascertain  what  property  is  sub- 
ject to  the  tax  and  its  fair  market  value,  he  neces- 
sarily ascertains  that  certain  other  property  is  not 
subject  to  it — that  is,  exempt.  But  his  duty,  as  I 
conceive  it  to  be,  is  not  to  report  such  exemptions. 
If,  in  the  view  of  any  person  interested,  the  appraiser 
has  not  reported  all  property  subject  to  the  tax,  such 
person  could  and  should  raise  the  question  on  the 
coming  in  of  his  report ;  and  if  in  the  right,  the  re- 
port should  be  sent  back  with  instructions  to  ap- 
praise the  fair  market  value  of  such  property. 

In  this  proceeding  the  appraiser  was  justified  by 
the  order  of  his  appointment  in  reporting  certain 
legacies  as  exempt  from  the  tax.  That  provision  of 
the  order  escaped  my  observation  when  it  was  signed. 

Such  provision  was  improper ;  but  as  the  order  was 
in  all  essential  particulars  right  it  may  be  disregarded. 
The  appraiser's  report,  when  confirmed,  is  in  the 
nature  of  a  decree  imposing  a  tax  upon  certain  de- 
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scribed  property ;  and,  so  far  as  the  State  of  New 
York  is  concerned,  at  least,  must  be  final  in  respect  of 
any  future  claim  for  this  tax  upon  all  property  then 
in  existence  and  known  to  the  appraiser,  always,  of 
course,  assuming  that  he  acted  in  good  faith  and  with- 
out concealment  or  fraud  on  the  part  of  the  persons 
interested  in  such  property. 

.  If  the  appraiser  should  be  in  doubt  as  to  the  liabil- 
ity of  any  property  to  the  tax  he  should  report  it  sub- 
ject thereto,  and  in  that  case  any  person  dissatisfied 
has  ample  protection,  provided  for  by  §  13  of  the  act 
by  appeal  to  the  Surrogate  in  the  event  that  the 
appraiser  is  sustained  on  the  coming  in  of  his  report, 
by  giving  security  for  the  tax,  and  further  protection 
by  appeal  from  the  decree  of  the  Surrogate  by  the 
usual  steps  to  the  court  of  last  resort. 

So  far  as  the  State  is  concerned  the  legislature  in- 
tended, I  think,  that  the  Surrogate,  aided  by  the 
appraiser,  shall  be  the  ultimate  power.  Therefore, 
exemptions  from  the  tax  should  not  be  adjudged 
except  upon  the  facts  to  be  ascertained  by  the  Surro- 
gate according  to  usual  methods  in  a  court  of  justice. 
The  appraiser  has  no  right  to  take  testimony  under 
oath  and,  except  in  the  plainest  case,  he  ought  to 
hold  all  property  passing  by  the  will  of  a  resident,  or 
by  the  intestate  laws  of  this  State  subject  to  the  tax. 
It  is  easy  to  imagine  a  case  where  the  claim  of  a  per- 
son interested  that  his  property  is  not  subject  to  the 
tax  can  only  be  disposed  of,  in  justice  to  him  and  to 
the  State,  by  the  examination  of  witnesses,  by  the 
laying  in  evidence  of  documents,  etc.  In  such  a  case 
I  am  of  opinion  that  the  Surrogate  has  the  power 
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under  the  act,  and  if  so,  then  such  would  be  his  duty, 
to  require  legal  proof  of  all  the  facts  pro  and  con. 

In  the  present  case  the  appraiser  has  found  certain 
legacies  exempt  from  the  tax,  and  no  doubt  he  has 
so  found  upon  evidence  which  to  his  mind  is  satisfac- 
tory and  conclusive ;  but  he  has  not  reported  those 
facte  to  me,  nor  indeed  could  he  do  so  under  this  law 
in  such  form  as  to  be  obligatory  upon  me  or  in  the 
least  satisfactory,  because  he  has  no  right  to  examine 
witnesses  under  oath.  In  this  case  the  appraiser  re- 
fers to  briefs  of  counsel  to  sustain  his  findings.  I 
need  not,  I  am  sure,  spend  any  time  in  showing  the 
impropriety  of  such  reference.  The  great  eminence 
of  counsel  and  the  supreme  confidence  of  the  ap- 
praiser and  of  myself  in  their  learning  does  not 
authorize  me  to  pass  a  decree  depending  upon  their 
briefs  to  sustain  ite  recitals.  The  appraiser  should 
have  relied  upon  facte  and  stated  them,  and  upon  ad- 
judicated cases  and  text  books  and  cited  them. 

However,  this  does  not  so  much  matter,  because  I 
hold  that  his  report  must  be  amended  by  striking  out 
all  that  portion  of  it  which  exempte  legacies  named, 
and  should  mention  only  such  property  as  he  finds 
subject  to  the  tax,  and  all  of  such  property,  and  to  so 
expressly  report.  As  I  have  attempted  to  show  on 
the  confirmation  by  the  Surrogate  of  his  report,  pro- 
ceedings to  collect  this  tax  on  property  then  in  exist- 
ence are  at  an  end,  and  all  property  not  then  held 
subject  to  the  tax  may  be  distributed  free  of  any 
further  claim  by  the  State.  In  some  other  respecte 
the  report  of  the  appraiser  should  be  amended,  and  to 
Vol.  VI.— 27 
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save  all  question  of  his  authority,  an  order  reappoint- 
ing him  should  be  handed  up. 

First  The  appraiser  reports  that  he  has  appraised 
the  property  both  real  and  personal,  of  the  deceased 
"  made  known  to  him  by  the  executor  of  the  will." 
This  is  erroneous.     The  appraiser  should  appraise  the 
I  property  subject  to  the  payment  of  the  said  tax,  and 

the  source  of  his  information  need  not  necessarily  be 
stated ;  at  all  events,  he  should  unequivocally  report 
i  that  he  has  appraised  all  property  subject  to  the  pay- 

ment of  the  tax. 
i  It  may  be  that  an  executor  by  inadvertence,  forget- 

f ulnesa  or  fraud  may  fail  to  disclose  all  property  of  the 
i  deceased  subject  to  the  tax.     The  appraiser  is  not  pre- 

I  eluded  by  such  information,  nor  has  he  properly  per- 

I  formed  his  duty  if  he  seeks  for  no  property  beyond 

that  which  is  disclosed  by  the  executor ;  and  his  report 
should  be  that  he  has  appraised  all  property  subject  to 
the  tax,  giving  the  name  of  the  owner  or  person  hav- 
ing an  interest  therein  and  if,  in  his  judgment,  his 
means  of  ascertaining  the  extent  of  such  property  may 
be  pertinent  and  material  for  the  information  of  the 
Surrogate,  he  should  state  them.  He  cannot  assume, 
however,  that  information  from  the  executor— or  from 
any  other  person,  for  that  matter — ^is  conclusive. 

The  appraiser  in  this  case  has  also  stopped  a  little 
short  of  his  duty  under  the  act  in  respect  of  notices 
by  mail  to  persons  known  to  have  or  claim  an  interest 
in  such  property.  He  reports  that  he  has  given  notice 
by  mail,  postage  prepaid,  of  the  time  and  place  of  said 
appraisal  to  each  of  the  persons  to  whom  the  Surrogate 
did  by  said  order  direct.     It  may  be  that  these  persons 
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are  all  who  have  any  claim  or  interest  in  such  property, 
but  the  appraiser  has  an  independent  duty  to  perform 
under  my  construction  of  the  act,  heretofore  given  in 
this  matter. 

I  deem  it  the  duty  of  the  Surrogate  to  ascertain  the 
names  of  persons  known  to  have  or  claim  an  interest 
in  such  property  at  the  time  of  appointing  the  ap- 
praiser, and  that  such  names  shall  be  given  in  the 
order,  and  to  them  the  appraiser  must  give  notice. 
He  is  not,  however,  relieved  by  such  order  from  inquiry 
for  any  other  person  or  persons  known  to  have  or  claim 
an  interest  in  such  property,  and  he  should  not  only 
report  service  upon  persons  named  by  the  Surrogate, 
but  the  additional  fact  that  they  are,  or  are  not,  all  the 
persons  known  to  him,  the  appraiser,  to  have  or  claim 
an  interest  in  such  property. 

The  appraiser  reports :  "  I  have  appraised  the  prop- 
erty of  said  Charlotte  Augusta  Astor,  deceased,  as 
follows."  This  is  not  in  accordance  with  the  require- 
ments of  the  act.  It  provides  that  he  shall  appraise 
such  property  at  "its  fair  market  value."  He  has 
omitted  to  state  that  he  has  thus  appraised  it. 

The  petition  for  the  appointment  of  appraisers  in 
testate  cases  may  be  as  follows  : 

"  Title. 

"  To ,  Surrogate. 

"  The  petition  of respectfully  shows  : 

"  First — ^Your  petitioner  is ,  and  as  such  is  a 

person  interested  in  the  estate  of  the  above-named 
decedent.    ' 

"  Second — That  the  said  decedent  departed  this  life 
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on  the  day  of ,  in ,  and  that  he 

was  a  resident  of  this  State. 

"  Third — That  said  decedent  left  a  last  will  and  tes- 
tament, which  was  on  the day  of duly 

admitted  to  probate,  and  that are  the  execu- 
tors of  said  will,  and  that  their  post-office  addresses 
are: 

"  Fourth — That,  as  your  petitioner  is  informed  and 
believiBS,  the  property  of  said  decedent,  passing  by 
said  will,  or  some  portion  thereof,  or  some  interest 
therein,  is  subject  to  the  payment  of  the  tax  imposed 
by  the  law  to  tax  gifts,  legacies  and  collateral  inhe^ 
tances  in  certain  cases. 

"  Fifth — ^lliat  all  the  persons  who  are  interested  in 
said  estate,  and  who  are  entitled  to  notice  of  all  pro- 
ceedings herein,  including  the  Comptroller  of  the  city 
of  New  York,  and  their  post-office  addresses  are  as 
follows,  viz. :  

*^  Wherefore,  your  petitioner  prays  that  you  will 
appoint  some  competent  person  as  appraiser,  as  pro- 
vided by  law. 

"  And  your  petitioner  will  ever  pray. 

"  (Verification.)  ,  petitioner." 

This  form  may  be  varied  to  suit  intestate  cases. 

The  order  appointing  the  appraiser  may  be  in  the 
following  form : 

Caption. 

Estate  of .  . 

"  On  reading  and  filing  the  petition  of ,  pray- 
ing for  the  appointment  of  some  competent  person  as 
appraiser  under  and  in  pursuance  of  the  law  to  tay 
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gifts,   legacies  and  collateral  inheritances  in  certain 

cases,  it  is  ordered  that ,  Esq.,  be  and  he  hereby 

is  appointed  such  appraiser. 

"  It  is  further  ordered  that  said  appraiser  shall  give 
the  notice  required  by  said  law  in  the  manner  and  at 
the  time  therein  set  forth  (and  said  notice  shall  be 

days),  to  the  following  persons  and  to  all  other 

persons  known  to  have  or  claim  an  interest  in  the 

property  of ,  the  decedent  in  the  above  entitled 

proceeding,  subject  to  the  payment  of  said  tax, 
viz. :  (Here  take  in  names  of  persons  to  be  served 
with  notices.) 

The  form  of  the  appraiser's  report  may  be  as  follows  :^ 

Title  of  proceedings. 

To ,  Surrogate :   "  L  the  undersigned,  who 

was  on  the day  of appointed  appraiser 

under  and  in  pursuance  of  the  law  to  tax  gifts,. lega- 
cies and  collateral  inheritances  in  certain  cases,  a 
certified  copy  of  which  order  is  hereto  attached,  re- 
spectfully report : 

"  First — ^That  forthwith  after  my  said  appointment,  I 
gave  notice  by  mail,  postage  prepaid,  to  all  persons 
known  to  have  or  claim  an  interest  in  all  property 
subject  to  the  tax  imposed  by  said  law,  and  to  the 
following  named  persons,  being  those  named  by  the 
Surrogate  in  the  said  order,  of  the  time  and  place  I 
would  appraise  the  property  of ,  deceased,  sub- 
ject to  the  pajrment  of  said  tax ;  a  true  copy  of  said 
notice  is  also  hereto  attached.     (Here  take  in  names.) 

"Second — I  further  report  that  at  the  time  and 
place  in  said  notice  stated,  to  wit :  on  the day 
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of at 1  appraised  all  the  property  of  said 

deceased,  subject  to  the  payment  of  said  tax, 

at  its  fair  market  value,  as  follows,  to  wit :  (Give  minute 
description  of  the  property  appraised,  name  of  owner 
or  person  interested  therein  and  his  post-office  ad- 
dress, and  the  fair  market  value  of  such  property.) 
All  of  which  is  respectfully  submitted. 

" J  appraiser." 

The  appraiser  before  entering  upon  his  duties 
should  take  the  oath  of  office  required  by  general  law 
to  the  effect  that  he  will  faithfully  and  fairly  perform 
the  duties  of  such  appraiser  and  make  a  just  and  true 
report  according  to  the  best  of  his  understanding. 
This  oath  of  office  should  also  be  attached  to  his 
report. 

The  Surrogate,  on  the  coming  in  of  the  appraiser  s 
report,  should,  if  he  confirms  it,  make  an  order  to  that 
effect,  and  he  must  forthwith  assess  and  fix  the  then 
cash  value  of  said  property,  subject  to  the  payment  of 
said  tax.     His  order  may  be  in  the  following  form : 

Caption. 

Title  of  proceeding. 

"  On   reading  and  filing  the  report  of  ,  the 

appraiser  herein,  and  after  hearing in  support  of 

said  report  and in  opposition  thereto,  ordered: 

"  First — The  said  report  is  in  all  respects  confirmed. 

*^  Second — ^The  cash  value  at  this  date  of  the  prop- 
erty mentioned  and  described  in  said  report,  which  is 
subject  to  the  payment  of  the  tax  imposed  by  law 
taxing  gifts,  legacies  and  collateral  inheritances  is  as 
follows:  . 
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"  Third — That  the  tax  to  which  the  said  property 

is  liable  is  as  follows,  viz. :  . 

" Surrogate." 


New  York  County.— Hon.  R.  S.  RANSOM,  Sureo- 

GATB.— May,  1888. 

Estate  of  Hastings. 

In  the  matter  of  the  estate  of  Ernest  Hastings,  de- 
ceased. 

In  a  special  proceeding,  instituted  by  executrix,  under  Code  Civ.  Pro., 
§  2706,  to  discover  certain  personal  property  alleged  to  belong  to  dece- 
dent, and  to  be  in  the  possession  of  respondent,  the  latter  filed  an 
answer,  setting  forth  **  that  the  only  chattels  or  property  of  any  kind 
in  the  possession  of  this  respondent  were  and  are  such  ornaments 
which  were,  preceding  the  death  of  said"  decedent,  '*  given  to  this 

respondent  by  said  decedent" **  and  that  the  same  is  her  own 

property;  and  that  the  said  "  executrix  '*  has  no  title  or  interest  therein; 
and  that  she  has  no  books  or  papers  or  property  of  any  kind  belonging 
to  said  estate." — 

lleldy  Insufficient  to  justify  a  dismissal  of  the  proceedings. 

Special  proceeding  instituted  to  discover  assets  al- 
leged to  belong  to  decedent's  estate,  and  to  be  with- 
held by  respondent. 

The  Surrogate. — This  is  an  application  under 
§  2706,  by  executrix  of  deceased,  for  an  order  direct- 
ing respondent  to  submit  to  an  examination  as  to  the 
whereabouts  of  certain  personal  property  of  deceased. 
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The  personal  property  which  is  sought  is  described  at 
length  in  the  petition.  The  respondent  obtained  an 
order  for  executrix  to  show  cause  why  the  proceeding 
should  not  be  vacated,  and  filed  an  answer  to  the  pe- 
tition,  alleging  "  that  the  only  chattels  or  property  of 
any  kind  in  the  possession  of  this  respondent  were 
and  are  such  ornaments  which  were,  preceding  the 
death  of  said  Ernest  Hastings,  given  to  this  respond- 
ent by  said  decedent,  who  was  at  said  time  engaged 
to  be  married  to  this  respondent ;  and  that  the  same 
is  her  own  property ;  and  that  the  said  Edith  Hast- 
ings, as  executrix,  has  no  title  or  interest  therein ;  and 
that  she  has  no  books  or  papers  or  property  of  any 
kind  belonging  to  said  estate  of  Ernest  Hastings." 

The  Code  provides  (§  2710):  "In  case  the  person 
so  cited  shall  interpose  a  written  answer,  duly  verified, 
that  he  is  the  owner  of  said  property,  or  is  entitled  to 
the  possession  thereof  by  virtue  of  any  lien  thereon 
or  special  property  therein,  the  Surrogate  shall  dis- 
miss the  proceedings  as  to  such  property  so  claimed." 

I  do  not  think  the  answer  interposed  by  respondent 
is  sufficient ;  it  is  too  general.  She  does  not  allege 
that  she  is  the  owner  or  is  entitled  to  the  possession 
of  the  specific  property  described  in  the  petition  by 
virtue  of  any  lien  thereon  or  special  property  therein ; 
and  the  allegation  that  she  has  no  books  or  papers  or 
property  of  any  kind  belonging  to  the  decedent's 
estate  would  not  be  sufficient  to  dismiss  the  petition- 
er's proceeding ;  for  in  order  to  do  this  it  must  appear 
in  the  answer  that  the  respondent  h<is  possession  of 
the  specific  property  described  in  the  petition,  but  is 
the  owner  of  it. 
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The  motion  for  discovery  is  granted.  The  motion 
to  vacate  attd  set  aside  order  and  citation  for  the  ex- 
amination of  respondent  is  denied. 


New  Yobk  County.— Hon.  R.  S.  RANSOM,  Subbo- 
GATE. — June,  1888. 

Matter  of  Whelan. 

In  the  matter  of  the  estate  of  Patrick  Whelak,  de- 
ceased. 

In  probate  cases,  the  court  In  this  county  .will,  under  the  authority  con- 
ferred by  Code  Civ.  Pro.,  §  2557,  mulct  a  contestant  in  costs,  who  is 
not  characterized  by  good  faith  in  his  opposition.  

Good  faithf  in  the  respects  referred  to,  declared  to  imply,  not  only  an 
earnest,  honest  belief  in  the  justice  of  one's  claim,  but  also  the  con- 
scientious exercise  of  reasonable  business  judgment,  which  should 
induce  the  party  to  avoid  needless  delay  and  expense  by  taking  advan- 
tage of  his  opportunity  and  right  to  attend  and  cross-examine  the  sub- 
scribing witnesses  on  the  return  of  the  citation. 

Settlement  of  decree  admitting  decedent's  will  to 
probate. 

The  Surrogate. — ^This  is  an  application  by  pro- 
ponent to  charge  the  contestant  personally  with  the 
costs  of  the  contest.  I  am  afforded  the  opportunity 
to  give  formal  expression  of  my  views  on  the  subject 
of  contests  forced  upon  the  proponents  of  wills  by 
disappointed  next-of-kin,  who,  in  virtue  of  our  very 
liberal  statute,  may  without  the  shadow  of  just  cause, 
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compel  the  beneficiaries  under  the  will  to  suffer  una- 
voidable delay  and  expense,  whilst  a  cohtestant  in- 
dulges in  a  fishing  expedition. 

The  practice  of  filing  objections  to  wills  without 
real  cause  for  believing  that  the  decedent  was  incapa- 
ble, or  was  the  victim  of  fraud  and  undue  influence, 
is  most  reprehensible.  In  many  cases,  I  think  the 
majority,  objections  are  filed  and  withdrawn  at  once 
the  subscribing  witnesses  are  examined ;  and  in  the 
case  now  under  consideration,  it  seems  by  the  affidant 
of  the  attorney  for  the  contestant,  they  were  with- 
drawn without  even  notifying  the  proponent's  attorney, 
whose  proceedings  were  therefore  further  delayed  and 
additional  expense  incurred. 

The  simple  inspection  of  any  paper  propounded  for 
probate  as  the  last  will  of  a  decedent  will  inform  the 
persons  interested  or  their  attorneys  whether  the 
formalities  required  by  law  have  been  complied  with. 
No  contest'need.be  instituted  for  that  purpose;  and 
if  it  is,  it  is  not  in  good  faith.  So,  also,  the  persons 
interested  may  gain  perfect  information  of  the  facts 
within  the  knowledge  of  the  subscribing  witnesses  by 
attending  before  the  probate  clerk  and  taking  part  in 
their  examination.  A  contest  in  court  is  not  needed 
for  that  purpose,  and  if  instituted  it  is  not  in  good 
faith. 

Good  faith  means  much  more  than  simple  freedom 
from  any  intent  to  wilfully  block  the  expeditious  pro- 
bate of  the  paper  propounded  or  to  hinder  and  delay 
the  proceeding  for  the  purpose  of  forcing  some  recog- 
nition of  fancied  rights,  or  to  grope  about  with  a 
wavering  hope  that  something  may  turn  up  which 
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shall  be  of  advantage.  The  means  afforded  by  our 
statutes  and  practice  are  ample  to  afford  all  persons 
complete  information  upon  which  to  base  a  contest  by 
such  inquiries  as  can  be  made  before  the  probate 
clerk. 

Good  faith  means  not  only  an  earnest,  honest  belief 
in  the  justice  of  one's  claim,  but  also  in  the  respects 
now  under  consideration,  I  hold  it  to  be  the  conscien- 
tious exercise  of  reasonable  business  judgment  which 
*  should  induce  the  party  to  avoid  needless  delay  and 
expense  by  taking  advantage  of  his  opportunity  and 
the  right  given  him  by  law  to  attend  on  the  return  of 
the  citation  and  obtain  leave  to  cross-examine  the  sub- 
scribing witnesses. 

On  the  affidavit  of  the  contestant's  attorney  in  this 
proceeding  one  fact  is  made  very  plain,  to  wit :  that 
he  had  no  facts,  absolutely  none,  on  which  to  found  a 
contest,  and  his  only  hope  was  evidently  grounded 
upon  some  notion  that  delay  and  expense  might  in 
some  way  benefit  him,  or  that  the  subscribing  wit- 
nesses, either  or  both,  might  turn  out  to  be  forgetful 
or  fraudulent  persons.  He  surely  could  not  have  ex- 
p2cted  to  sustain  his  objections  by  them  unless  they 
were  one  or  both.  A  contest  was  not  proper  or  ne- 
cessary to  develop  any  such  expectation  or  suspicion. 
In  one  hour  or  less  before  the  probate  clerk,  who  is  an 
assistant  to  the  Surrogate,  and  authorized  to  take  the 
testimony  and  in  duty  bound  to  report  it  to  him  in  all 
cases,  any  fact  justifying  such  expectations  or  suspi- 
cion could  have  been  made  plain.  Instead  of  taking 
this  course  the  contestant  has  compelled  by  his  objec- 
tions long  delay  and  considerable  labor  thrust  upon 
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the  proponents  and  upon  the  court,  all  of  which  ought 
to  have  been  avoided. 

If  the  contestant  in  this  proceeding — and  I  believe 
such  would  be  the  fact  in  the  majority  of  all  similar 
proceedings — ^had  acted  in  good  faith,  as  I  have  de- 
fined that  expression,  this  will  would  have  been  ad- 
mitted to  probate  on  the  return  day  of  the  citation. 
Nothing  has  been  done  by  the  contestant  since  that 
might  not  have  been  done  then. 

The  law  gives  the  Surrogate  the  power  and  makes 
it  his  duty  to  impose  the  costs  upon  the  estate  or  fund, 
or  upon  the  party  personally,  as  justice  requires 
(Code,  §  2557).  In  this  proceeding  I  have  no  doubt 
that  justice  requires  the  contestant  to  pay  the  costs, 
and  I  so  decide.  In  all  cases  of  contest  I  shall  hold 
the  contestants  strictly  to  the  doctrine  laid  down  here, 
and  in  all  cases  applicable  I  shall  charge  the  entire 
costs  upon  them. 


New  Yoek  County.— Hon.  R.  S.  RANSOM,  Subeo- 
*  GATE. — ^August,  1888. 

Matteb  of  Selling. 

In  the  matter  of  the  estate  of  Ernestine  Selling, 

deceased. 

Where  it  appears  that  objections  to  the  account  of  a  decedent's  personal 
representative,  intei-posed  by  distributees  of  the  estate,  are  not  made 
in  good  faith^— as  where  the  object  sought  is  to  delay  the  settlement 
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and  distribution,  the  court  will,  in  the  exercise  of  its  statutory  discre- 
tion, charge  the  costs  and  disbursements  of  the  accounting,  inchiding  the 
fees  of  the  referee,  to  the  objectors  personally,  and  the  same  will  be 
collected  by  deducting  the  amount  from  their  respective  shares  of  the 
estate  in  the  accounting  party's  hands. 
Matter  of  Whelan,  antCt  425 — compared. 

Motion  to  confirm  report  of  referee,  to  whom  were 
referred  the  account  of  executor  of  decedent's  will, 
and  objections  thereto,  filed  in  proceedings  for  judicial 
settlement. 


The  Surrogate. — ^The  report  of  the  referee  was 
confirmed,  on  the  argument.  I  reserved  consideration 
of  the  question  whether  the  expense  of  the  reference 
ishould  be  borne  by  the  objectors  personally.  The 
executor  has  filed  an  affidavit  of  his  attorney  to  sus- 
tain his  motion  to  charge  such  expenses  to  the  objec- 
tors personally,  and  proves  thereby  that  the  objections 
were  filed  for  the  sole  purpose  of  preventing  distribu- 
tion until  the  objectors  could  be  prepared  with  an 
action  against  the  executor.  This  statement  was  made 
to  the  executor's  attorney  by  the  attorney  of  the 
objectors  and  is  not  denied  by  him.  He  simply  swears 
that  he  does  not  remember  it.  The  attorney  for  the 
objector  and  one  of  his  clients  stoutly  contend  by 
affidavit  and  argument  that  the  objections  were  all 
filed  in  good  faith.  I  have  heretofore  given  the  true 
definition  of  the  expression  "  good  faith."  (See  Mat- 
ter of  Whelan,  ante,  425). 

This  proceeding  differs  somewhat  from  that,  as  here 
T  do  not  believe  the  objectors  were  actuated  by  mo- 
tives involving  moral  turpitude.  But  they  cannot  be 
held  to  have  acted  in  good  faith  if  we  have  due  regard 
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for  the  motives  confessed  by  their  attorney.  Their 
act  in  objecting  may,  perhaps,  be  fairly  described  as  a 
bit  of  strategy  in  the  course  of  their  campaign  to 
assert  title  in  their  father  to  a  considerable  portion  of 
this  estate,  which  the  executor  here  had  in  possession 
as  a  part  of  the  testator's  estate. 

To  this  view  I  commit  myself.  The  statute  pro- 
vides that,  if  justice  requires,  the  Surrogate  may  charge 
the  costs  of  the  contest  upon  the  contestant  person- 
ally, or  upon  the  estate.  It  is  manifest  that  the  success 
of  the  objectors  occasioned  the  delay  incident  to  this 
reference,  made  necessary  by  their  objections,  not- 
withstanding the  reference  proceedings  were  forwarded 
with  gratifying  industry  and  brought  promptly  to  a 
close,  and  thus  reducing  such  delay  to  the  minimum, 
they  should  not  be  at  the  expense  of  the  estate,  as 
thereby  other  persons  interested  therein,  and  not  in- 
terested in  the  scheme  of  the  objectors,  would  be 
compelled  to  suffer  to  some  extent. 

I  conclude,  therefore,  that  the  expense  of  this 
reference — viz.,  the  costs  allowed  by  me  to  the  special 
guardian  for  his  services  therein  and  the  attorney  for 
the  executor  and  the  disbursements,  including  re- 
feree's fees — ^must  be  paid  by  the  objectors  personaDy, 
and  such  payment  will  be  made  certain  by  deducting 
the  amount  from  their  respective  shares  of  the  estate 
in  the  hands  of  the  executor. 
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New  Yobk  County.— Hon.  R.  S.  RANSOM,  Surbo- 
GATB. — June,  1888. 

Matter  of  Frost. 

In  the  matter  of  the  estate  of  Philemon  Frost,  de- 
ceased. 

Testator's  will  contained  a  bequest  to  his  wife,  M.,  of  cerlain  leasehold 
property,  in  lieu  of  dower,  and,  after  making  other  dispositions,  gave 
tlie  residue  to  his  daughters.  M.  elected  to  take  her  dower  instead  of 
the  leasehold,  and  claimed  one  third  of  the  latter  under  the  statute  of 
distribution  in  case  of  intestacy. — 

Held,  that  the  leasehold  property  fell  into  the  residue. 

Kerr  v.  Dougherty,  79  N.  F.,  327— distinguished. 

Construction  of  will,  upon  judicial  settlement  of 
executors'  account.  The  facts  are  stated  in  the 
opinion. 

Jackson  A  Bubr,  far  executors. 
F.  W.  HiNBiCHS, /or  widow. 

The  Surrogate. — The  decedent  died  leaving  him 
surviving  his  widow,  Marj'-  E.  Frost,  and  four  daugh- 
ters, children  of  a  prior  marriage.  There  were  no 
children  bom  to  the  testator  by  his  second  wife  and 
since  his  death  she  has  married  again.  Among  the 
provisions  of  the  will  in  her  behalf,  in  lieu  of  dower, 
is  a  bequest  of  certain  leasehold  property  described  as 
No.  64  west  forty-eighth  street.  She  rejected  the 
provisions  of  the  will  in  her  behalf,  and  elected  to  take 
her  dower  in  the  real  estate. 
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The  leasehold  property  above  referred  to  has  been 
sold  by  the  executor,  and  upon  the  final  settlement  of 
his  account  the  widow  now  claims  that  it  did  not  fall 
into  and  become  a  part  of  the  residuary  estate,  but 
that  as  to  it,  the  testator  died  intestate  and  that  it 
should  be  distributed  as  intestate  property  and  that 
she  should  receive  one  third  of  the  proceeds  of  the 
sale  thereof. 

The  language  of  the  residuary  clause  is  as  follows : 

"  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal  of  every  nature  and  descrip- 
tion, I  order  and  direct  my  executors  and  executrix 

hereinafter  named to  sell  at  public  or  private 

sale,  and  upon  such  terms  as  they  may  deem  best." 

I  have  no  doubt  but  that  the  intention  of  the  testa- 
tor, if  his  widow  elected  to  take  her  dower  instead  of 
the  bequest  in  lieu  thereof,  was  that  the  leasehold 
property  should  become  a  part  of  his  residuary  estate. 

The  case  of  Kerr  v.  Dougherty  (79  N.  T.,  327), 
cited  by  the  contestant,  is  clearly  distinguishable  from 
the  case  at  bar.  There  it  was  held  that  the  general 
rule  that  in  a  will  of  personal  property  the  general 
residuary  clause  covers  whatever  is  not  otherwise 
legally  disposed  of,  does  not  apply  where  the  bequest 
is  of  a  residue  of  a  residue,  and  the  first  disposition 
fails. 

The  case  of  Hatch  v.  Bassett  (52  N.  F.,  359),  cited 
by  contestant,  has  no  bearing.  In  that  case  there  was 
no  absolute  devise  of  the  residuum  to  any  one. 

In  the  case  of  Stephenson  v.  Orphan  Asylum  (27 
Hun,  380),  cited  by  contestant,  it  was  held  that  cer- 
tain legacies  having  failed  because  not  valid,  a  fund 
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remains  not  embraced  nor  intended  to  be  embraced  in 
the  residuary  clause  of  the  testator's  will  and  there- 
fore it  must  pass  to  the  next  of  kin  under  the  resid- 
uary clause.  This  decision  is  put  entirely  upon  the 
point  of  the  intention  of  the  testator. 

In  the  case  at  bar,  his  intent  clearly  was  to  give 
this  leasehold  property  to  his  wife  in  lieu  of  dower,  or, 
if  she  elected  to  take  her  dower,  she  was  to  be  cut  off 
from  further  benefactions  under  the  will. 

On  the  other  hand,  there  are  numerous  authorities 
upholding  the  construction  sought  by  the  executor 
(Bowers  v.  Smith,  10  Paige,  193 ;  Youngs  v.  Youngs, 
45  N.  F.,  254;  Estate  of  L'Hommedieu,  32  ffun,  10; 
King  V.  Strong,  9  Paige,  93 ;  Van  Kleeck  v.  R.  D. 
Church,  6  Paige,  600). 

I  hold,  therefore,  that  the  election  of  the  widow  to 
take  her  dower  interest  debars  her  from  taking  any 
share  of  the  leasehold  property,  which  has  become  a 
part  of  the  residuum  and  goes  to  the  residuary  legatee. 


New  York  CouNrr.— Hon.  R.  S.  RANSOM,  Surro- 
gate.— June,  1888. 

Matter  of  Farmer. 

In  the  matter  of  the  estate  of  Hannah  Farmer,  de- 
ceased. 

A  direction  in  a  will  that  the  amount  of  certain  legacies,  thereby  be- 
queathed, be  deposited  in  a  savings  bank,  there  to  remain  for  five 
years,  and  that  at  the  expiration  of  that  period  tlie  same  be  paid  to  the 

Vol.  VI.— 28 
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legatees,  they  to  receive  the  interest  semi-annually  in  the  interval,  is  not 
invalid,  as  unlawfully  suspending  the  absolute  ownership  of  personal 
property. 

Smith  V.  Edwards,*  as  N,  F.,  02— distinguished. 

Warner  v.  Durant,  76  N.  F.,  133— followed. 

Construction  of  will  on  application  for  probate. 

The  Surrogate. — ^By  the  provisions  of  this  will 
$2,000  was  given  to  the  daughter  of  testatrix,  and  the 
residue  of  the  estate,  after  the  usual  direction  as  to 
debts  and  a  legacy  of  $50,  was  given  to  her  son.  The 
executors  were  directed  to  deposit  the  funds  in  a  sav- 
ings bank,  paying  the  interest  semi-annually  to  the 
beneficiaries ;  but  the  legacies  were  not  to  be  paid  un- 
til five  years  after  her  decease. 

It  is  claimed  by  the  contestant  that  such  a  disposi- 
tion constituted  an  unlawful  suspension  of  the  power 
of  alienation  and  the  case  of  Smith  v.  Edwards  (33 
iV.  jr.,  92)  is  cited  in  support  of  this  contention. 
That  case  is  not  in  point;  there  the  whole  interest 
upon  the  fund  in  question  was  not  given  to  the  lega- 
tees but  was  diverted  to  other  purposes  during  the 
delay  of  payment.  This  case  comes  clearly  within 
the  rule  laid  down  in  Warner  v.  Durant  (76  N.  Y., 
133). 

Let  a  decree  be  presented  admitting  the  will  to 
probate. 
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Nbw  Yobk  County.— Hon.  R.  S.  RANSOM,  Subbo- 
GATB. — June  1888. 

Matter  of  Willbtt. 

In  the  matter  of  the  estate  of  Margaret  Willett, 

deceased. 

The  statnte  restricting  the  fees  of  a  referee,  on  the  trial  of  an  issue,  tq  six 
dollars  per  diem  is  mandatory  upon  the  court. 

Upon  an  application  for  an  allowance  for  ''preparing  for  trial"  of  the 
issues  raised  in  proceedings  for  the  judicial  settlement  of  an  account, 
the  court  must  be  furnished  with  the  detailed  information  prescribed 
by  the  rules,  in  order  to  enable  it  to  exercise  the  discretion  wherewith 
it  is  invested  by  the  statute. 

Application  for  re-taxation  of  costs  in  proceedings 
for  the  judicial  settlement  of  trustees'  account. 

The  Surrogate. — This  is  an  application  by  the 
attorney  forthe  trustees  for  the  reconsideration  of 
his  claim  for  costs  heretofore  taxed. 

The  attorney  for  the  trustees  in  the  first  instance 
presented  presumably  the  facts  by  way  of  affidavit  in 
such  detail  and  with  such  particularity  as  our  rules  re- 
quire in  respect  of  services  claimed  by  him  for  "  other- 
wise preparing  for  trial."  Excessive  labor  was  in  this 
proceeding  imposed  upon  me  in  arriving  at  a  just 
allowance  to  the  trustees'  attorney,  which  would  have 
been  materially  reduced  if  he  had  regarded  the  rule 
and  given  me  such  detailed  information  as  I  am  en- 
titled to  for  the  purpose  of  exercising  that  discretion 
which  the  statute  invests  in  me. 
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Upon  personal  ex  parte  application  by  way  of  letter 
addressed  to  me,  I  permitted  him  to  file  a  supplemental 
affidavit  upon  his  inferential  motion  for  a  reconsidera- 
tion by  me  of  his  claim.  Whilst  conceding  to  this 
attorney  this  indulgence,  I  desire  to  be  understood 
that,  in  all  cases,  I  shall  consider  bills  of  costs  sustained 
by  affidavits  but  once,  except  in  case  of  clerical  error, 
fraud  or  mistake. 

In  this  proceeding  the  trustees'  attorney  seemed  to 
ignore  completely  the  rule  which  has  been  in  exist- 
ence since  the  1st  of  January  last  requiring  some  rea- 
sonably detailed  statement  of  services  for  which  per 
diem  allowance  is  claimed.  There  is  no  evidence  now 
presented  that  the  trustees'  attorney  has,  in  proper 
regard  for  fair  practice,  served  a  copy  of  the  supple- 
mental affidavit  to  sustain  his  claim  upon  his  adver- 
saries. 

My  former  decision  upon  this  claim  cannot  be  mod- 
ified. It  may  be  that  the  allowance  granted  by  me 
by  way  of  costs  is  not  sufficient  to  properly  compen- 
sate the  attorney.  In  that  event  he  should  look  to 
his  clients,  the  trustees,  for  such  compensation,  and,  if 
proper,  they  may  be  allowed  the  same  upon  a  judicial 
settlement  of  their  account.  Upon  the  papers  first 
submitted,  including  two  certificates  of  the  referee 
certifying  to  the  time  spent  by  him  on  the  reference, 
I  made  him  the  allowance  authorized  by  law.  The 
attorney  for  the  trustees,  without  having  first  obtained 
leave  therefor,  has  intruded  a  supplemental  certificate 
from  the  referee  in  which  he  now  certifies  that  twenty- 
four  days  were  occupied  by  him  on  the  two  references. 
This  is  an  increase  in  number  of  ten  days,  and  may  be 
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justified  by  the  facts,  although  his  first  certificate  is 
sustained  by  the  affidavit  of  one  of  the  contestants. 
The  certificate  of  a  referee  is  permitted  by  statute  in- 
stead of  a  sworn  statement,  because  of  his  official 
relations  to  the  court.  It  goes  without  sajdng  that  he 
should  be  very  careful  to  give  correct,  accurate  and 
truthful  information.  Without  intending  to  impute  to 
this  referee  any  impropriety  whatever,  I  am  unable  to 
understand  how  he  should  have  made  a  mistake  of  ten 
days  between  his  two  certificates.  Under  the  facts,  as 
they  have  been  made  to  appear  in  this  proceeding,  I 
decline  to  modify  my  previous  decision  in  regard  to  his 
allowance. 

Parties  before  the  court  sui  juris  may,  by  written 
consent  filed  or  by  consent  recorded  upon  the  minutes 
before  the  referee,  give  him  the  right  to  fees  in  excess 
of  those  allowed  by  law,  subject  always  to  the  approval 
of  the  Surrogate. 

The  referee  admits  that  he  has  reckoned  his  services 
at  the  rate  of  $10  a  day.  The  statute  is  too  plain  for 
doubt  that  he  cannot  be  allowed  more  than  $6  a  day. 
It  is  impossible  that  he  is  not  well  acquainted  with 
this  mandatory  law.  So  also  is  the  attorney  for  the 
trustees.  Yet  they  unite  in  urging  that  'I  shall  act- 
ually disregard  the  statute.  It  is  needless  to  say  that 
I  must  decline  to  do  so.  The  referee  claims  a  consid- 
erable item  for  his  expenses  in  traveling  from  New 
England  to  Nfew  York  to  attend  the  reference.  I  know 
of  no  provision  of  law  that  authorizes  such  a  charge. 
I  hope  all  referees  and  all  attorneys  will  understand 
that  I  depend  upon  proof  of  substantial  service  ren- 
dered by  each  of  them,  and  that  I  am  controlled  abso- 
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lutely  by  the  plain  provisions  of  the  statute  in  fixing 
their  compensation  therefor.  I  decline  to  indulge  in 
judicial  legislation. 


New  Yobk  County.— Hon.  R.  S.  RANSOM,  Subeo- 
GATE. — June,  1888. 

Matxeb  of  MgCosket. 

In  the  matter  of  the  estate  of  Catherine  McCosket, 

deceased. 

In  dealing  with  statutes,  it  is  the  duty  of  a  trial  court,  especially,  to  con- 
fine the  exercise  of  its  functions  to  strict  interpretation,  rather  than  to 
indulge  in  construction,  bordering  on  the  domain  of  legislation. 

The  "  societies,  corporations  and  institutions  now  exempted  by  law  from 
taxation,"  referred  to  in  the  '*  act  to  tax  gifts,  legacies  and  collateral 
inheritances  in  certain  cases"  (L.  1885,  ch.  483;  L.  1887,  ch.  713),  do 
not  include  foreign  bodies  owing  their  immunity  from  taxation  to  for- 
eign laws. 

Assessment  of  "  collateral  inheritance  tax." 

M.  A  Raymond, /or  executor. 
Bbownell  &  LATHROP,/or  corporation. 

The  Surrogate. — ^The  question  to  be  answered  in 
this  proceeding  involves  the  construction  to  be  given 
to  the  Collateral  Tax  act  in  respect  of  liability  to  the 
tax  on  gifts,  legacies,  etc.,  passing  by  the  will  of  a 
resident  of  this  State  to  "  the  societies,  corporations 
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and  institutions  now  exempted  by  law  from  taxation/' 
where,  as  in  this  proceeding,  such  " corporation'*  is  a 
non-resident,  created  by  the  statute  law  of  a  foreign 
State,  and  by  such  statute  law  exempted  from  taxa- 
tion. 

To  present  the  question  sharply,  it  may  be  admitted 
that  if  the  legacy,  which  is  given  by  the  will  of  this 
decedent,  had  passed  to  a  corporation  similar  to  this 
legatee,  resident  in  this  State,  and  organized  and  ex- 
isting under  and  in  pursuance  of  the  laws  of .  this 
State,  the  legacy  would  not  be  subject  to  the  tax. 
That  is  to  say,  such  legacy  would  be  "exempted"  by 
law  from  taxation. 

Did  the  legislature  intend  to  include  such  foreign 
corporations  in  the  exempted  class  named  in  §  1  of 
the  act  under  consideration  ?     I  am  unable  to  so  hold. 

I  have  given  a  deal  of  time  to  the  consideration  of  • 
this  Collateral  Tax  act,  and  have  been  much  annoyed 
and  puzzled  by  its  provisions.  That  part  of  it  bearing 
upon  the  question  here  has  tormented  me  not  a  little. 
I  am  greatly  gratified  that  the  appellate  court  has  at 
last  this  precise  question  before  it,  most  ably  and  fully 
argued  on  both  sides.  I  refer  to  the  case  of  Catlin  v. 
Trustees  of  Trinity  College,  now  awaiting  the  decision 
of  the  General  Term  of  the  Second  Department.  No 
doubt,  we  shall  in  due  time  have  the  decision  of  the 
Court  of  Appeals  in  that  case,  which  will  instruct  and 
enlighten  us  all,  and  set  at  rest  all  the  doubtful  and 
perplexing  questions  arising  under  this  wretchedly 
drawn  act.  Very  much  has  been  said,  and  well  said, 
in  the  argument  and  able  briefs  submitted  to  me  in 
this  proceeding,  and  I  am  frank  to  say  that  the  more 
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I  hear  and  the  more  I  read  and  study  the  act  and 
the  numerous  authorities  cited,  ^ro  and  con.y  the  more 
uncertain  I  am.  I  have,  however,  reached  a  conclu- 
sion which  seems  to  me  just  and  lawful. 

Statutes  should  be  strictly  construed  in  my  judg- 
ment, always  at  least  by  trial  courts.  Interpolating 
words,  or  striking  them  out,  in  order  to  square  the 
act  with  the  construction  given,  perverting  the  or- 
dinary meaning  of  language  used,  by  enlarging  or 
restricting  it,  if  ever  allowable,  should  not  be  resorted 
to  by  a  court  of  first  impression.  Such  liberty  taken 
with  a  statute  is  akin  to  legislation ;  and,  I  need  not 
suggest,  the  courts  are  absolutely  prohibited  from 
exercising  legislative  functions. 

This  statute  should  be,  in  my  view,  strictly  con- 
strued for  another  reason,  not  only  by  me,  but  by 
courts  of  appellate  jurisdiction,  because  it  is  claimed 
here  that  its  provisions  mean  that  the  property  pass- 
ing by  the  will  of  this  decedent  to  this  legatee  is 
"exempted"  from  a  duty  and  tax  imposed  upon  cer- 
tain other  less  favored  persons,  as,  for  instance,  a 
nephew  or  niece,  although  kin  of  the  decedent,  and 
mayhap  an  actual  resident  of  this  State,  shall  pay  this 
duty  and  tax  as  a  condition  of  receiving  his  benefac- 
tion under  the  will ;  whereas  this  legatee — ^a  foreign 
corporation,  neither  named  nor,  to  my  mind,  thought 
of  by  the  lawmakers — shall  go  free  in  virtue  simply 
of  the  force  of  statutes  of  a  foreign  State,  relieving  it 
there  for  reasons  of  internal  policy  from  taxation. 

Comity  between  States  certainly  does  not  help  this 
legatee.  Comity  means,  generally,  reciprocity;  and 
there   are   no   reciprocal    relations  on  this    subject 
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between  New  York  and  Massachusetts.  The  notion 
that  a  foreign  corporation  of  a  class  ^*  exempted  "  by 
our  laws  from  taxation  shall  therefore  be  entitled  to 
receive  rich  endowments  by  the  will  of  a  resident*  of 
this  State,  whose  accumulations  were  made  under  the 
protection  of  our  laws,  and  thus  making  it  possible  for 
him  to  make  the  gift,  without  taking  therefrom  a 
duty  and  tax  to  be  used  toward  the  expense  of  main- 
taining our  State  Government,  is  to  me  repugnant  to 
every  consideration  of  natural  justice  and  violative  of 
all  rules  of  common  sense.  Statute  law,  however,  is 
too  often  in  the  very  face  of  both. 

All  property  within  -the  jurisdiction  of  this  State 
may  be  subjected  to  tax.  All  is  subject  to  tax  except 
it  be  exempted  therefrom;  and  no  authority  need  be 
cited  for  this  proposition,  nor  for  this : — that  every 
statute  of  exemption  must  be  strictly  construed.  Our 
own  Court  of  Appeals  has  given  us  a  plain,  just  and 
sensible  rule  many  times  over  for  our  guidance  in 
construing  all  statutes,  viz.:  "In  construing  any 
statute,  the  intention  of  the  law-makers  must  be 
sought  for.  That  is  the  grand  central  light  in  which 
all  statutes  must  be  read.  The  intention,  however,  is 
to  be  sought  for  in  the  language  used ;  but  for  the 
purpose  of  understanding  the  language,  the  object 
the  law-makers  had  in  view  and.  the  motives  which 
moved  them  to  enact  the  law  may  be  considered." 
Hudson  Iron  Co.  v.  Alger  (54  N.  T.,   173,  175). 

Under  this  plain  rule  the  courts  must  construe  this 
Collateral  Tax  act.  And  with  respect  to  the  question 
now  under  consideration,  did  the  law-makers  intend 
that  this  legatee,  Williams  College  of  Williamstown, 
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Mass.,  should  be  exempted  from  the  tax  ?  I  think 
not.  The  very  words  of  the  act  are :  "  All  property 
which  shall  pass  by  will  .  .  .  from  any  person  who 
may  die,  seized  or  possessed  of  the  same,  while  a  resi- 
dent of  this  State  ...  to  any  .  .  .  body,  politic  or 
corporate  .  .  .  other  than  to  .  .  .  the  societies,  cor- 
porations and  institutions  now  exempted  by  law  from 
taxation  .  .  .  shall  be,  and  is,  subject  to  a  tax  of  five 
dollars  on  every  hundred  dollars  ...  of  such  prop- 
erty, to  be  paid  to  the  treasurer  of  the  proper  county." 

I  hold  that  this  language  plainly  imports  the  inten- 
tion of  the  law-makers  to  be  that  corporations,  etc., 
"  exempted  by  law,"  are  all  corporations  named  spe- 
cifically or  by  general  description  in  our  statutes  as 
exempted.  A  foreign  corporation  cannot  claim,  of 
course,  to  be  "  exempted  "  from  taxation  by  express 
provision  of  our  laws.  It  is  only  such  corporations  as 
are  the  creatures  of  our  laws,  created  by  them  and 
subject  thereto,  even  the  repeal  of  their  charters 
being  possible  by  our  legislature,  their  very  life  de- 
pendent upon  the  will  and  pleasure  of  the  law  making 
power,  that  are  intended  to  be  relieved  from  the 
payment  of  this  tax.  It  is  such  corporations  that 
are  "  exempted."  If  the  law-makers  had  said  "  the 
societies,  corporations,  etc.,  now  exempt  by  law,"  etc., 
it  might  have  been. more  plausibly  argued  that  it  was 
the  intention  of  the  law-makers  to  exempt  all  corpora- 
tions, wheresoever  organized  and  existing,  of  the 
same  class  as  those  organized  and  existing  under  our 
own  statutes,  the  property  of  which,  by  the  terms  of 
the  act,  is  not  subject  to  taxation. 

The  question  is,  what  property  is  subject  to  the  tax  ? 
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Certain  named  societies  and  corporations  now  (at  the 
taking  effect  of  the  act)  exempted  by  law  shall  not  be 
liable  to  the  tax,  or  to  speak  more  precisely,  property 
passing  by  will,  etc.,  to  them  shall  not  be  subject  to 
the  tax.  What  "law"  is  meant?  I  believe  the 
legislature  meant  the  law  of  New  York,  not  the  law 
of  Massachusetts  or  of  any  other  State.  The  legisla- 
ture meant  just  what  it  plainly  said  in  this  regard. 
The  laws  of  New  York  do  not  govern  this  college  in 
the  slightest  degree.  Her  laws  do  not  exempt  it  from 
taxation.  The  immunity  it  enjoys  in  that  regard  is 
accorded  to  it  by  the  law  of  its  domicil.  The  power 
that  created  it  alone  can  extend  or  restrict  its  privi- 
leges. This  college  owes  no  duty,  no  allegiance  to 
this  State,  nor  does  this  State  owe  it  any  protection 
whatever. 

To  my  mind,  this  legatee  is  bound  to  pay  this  tax 
by  the  plain  provisions  of  the  act ;  and  above  and 
beyond  that,  by  obligations  founded  upon  the  plain, 
simple  principles  of  fair  play  and  even. justice. 

Let  an  order  confirming  the  report  of  the  appraiser 
be  handed  up. 
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New  Yoek  County.— Hon.  R.  S.  RANSOM,  Subro- 
gate.— June,  1888. 

Matter  of  Hattbn. 

In  the  matter  of  the  estate  of  Mary  T.  Hatten,  de- 
ceased. 

Where  contestant  of  a  will  appealed,  from  a  decree  admitting  the  same  to 
probate,  to  the  general  term,  which  reversed  the  decree  and  directed  a 
trial  in  the  Common  Pleas,  where  proponent  obtained  a  Terdict,  which 
was  certified  to  the  Surrogate's  court,  no  motion  for  a  new  trial  having 
been  made, — 

Held^  that  the  latter  court  could  not  award  to  proponent  costs  of  the 
appeal. 

Schell  V.  Hewitt,  1  Dem.y  249— compared. 

Taxation  of  costs,  upon  entry  of  decree  admitting 
will  to  probate  pursuant  to  veidict  certified  from  Com- 
mon Pleas. 

The  Surrogate. — The  will  *of  deceased  was  ad- 
mitted to  probate  on  October  18th,  1886,  and  from  the 
decree  admitting  it  an  appeal  was  taken  to  the  General 
Term  of  the  Supreme  Court,  which,  by  an  order 
entered  August  20th,  1887,  reversed  the  decree  of 
the  Surrogate,  and  directed  certain  issues  of  fact  to 
be  tried  in  the  Court  of  Common  Pleas  before  a  jury. 
No  direction  as  to  costs  of  the  appeal  was  made  by 
the  General  Tewn.  A  trial  of  the  issues  resulted  in  a 
verdict  in  favor  of  the  proponents. 

No  motion  for  a  new  trial  was  made  by  contestants, 
and  after  the  lapse  of  ten  days  from  the  rendition  of 
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the  verdict,  t.  c,  February  7th,  1888,  the  Court  of 
Common  Pleas  certified  this  verdict  to  the  Surrogate's 
court.  The  proponents  now  seek  to  tax  their  costs 
and  disbursements  of  their  appeal  to  the  General  Term, 
and  of  the  trial  had  in  the  Court  of  Common  Pleas. 

In  Schell  v.  Hewitt  (1  Dem.,  249),  this  question  was 
very  carefully  considered,  and  though  thq  facts  were 
somewhat  different  from  those  in  the  case  at  bar,  the 
same  principles  must  apply.  It  was  held  in  that  case 
that  §§  2558  and  2560,  when  compared  with  §2589  of 
the  Code  of  Civil  Procedure,  while  they  provide, 
among  other  things,  for  the  adjustment  in  Surrogates' 
decrees  of  costs  in  appeal  proceedings,  it  is  not  their 
intention  to  give  to  the  Surrogate  any  power  to  award 
such  costs  when  the  court  above  has  refused  to  award 
them. 

Section  2589  provides  that  the  appellate  court  may 
award  to  the  successful  party  the  costs  of  an  appeal, 
or  may  direct  that  costs  shall  abide  the  event  of  a 
new  trial  or  of  subsequent  proceedings  in  the  Surro- 
gate's court,  and  that  the  costs  may  be  made  payable 
out  of  the  estate,  or  fund  or  personally  by  the  unsuc- 
cessful party,  as  directed  by  the  appellate  court ;  or  if 
such  a  direction  is  not  given,  as  directed  by  the  Surro- 
gate, which  means  not  that  if  the  appellate  court  fails 
to  award  appeal  costs  the  Surrogate  may  award  them, 
but  if  the  appellate  court  does  award  costs  and  gives 
no  direction  whether  the  same  shall  be  paid  out  of  the 
estate  or  fund,  or  by  the  unsuccessful  party,  the  Sur- 
rogate may  exercise  his  discretion  in  the  particulars 
wherein  the  appellate  court  has  failed  to  exercise  its 
own. 
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The  above  case  is,  I  think,  directly  in  point.  The 
circumstance  that  there  was  a  jury  trial  directed  to 
be  had  in  the  Court  of  Common  Pleas  by  the  General 
Term  of  the  Supreme  Court  upon  reversing  the  decree 
of  the  Surrogate,  in  no  way  helps  the  contention  of 
the  applicant.  The  jury  trial  mentioned  in  subd.  2  of 
§  2558  is  the  same  referred  to  in  §  2560,  and  that  is  a 
trial  which  the  Surrogate  may  order  with  respect  to  a 
controverted  question  of  fact  arising  upon  a  special  pro- 
ceeding for  the  disposition  of  real  estate  in  pursuance 
of  §  2547.  Possibly  the  case  where  the  Surrogate 
may  grant  a  new  trial  by  a  jury  upon  a  motion  for  the 
purpose  made  under  §  2558  is  also  such  a  trial  as  is 
contemplated  by  the  sections  just  mentioned. 

To  authorize  the  Surrogate,  however,  to  award  costs 
in  either  of  these  cases,  there  must,  as  required  by 
subd.  2  aforesaid,  be  an  absence  of  the  direction  spec- 
ified in  subdivision  1.  The  trial  in  the  present  case  is 
not  one  which  has  been  ordered  by  the  Surrogate. 
He  can,  therefore,  make  no  award  of  costs  with  re- 
spect to  it. 


New  Yoek  County. — ^Hon.  R.  S.  RANSOM,  Subbo- 
6ATE. — June,  July,  1888. 

Matter  op  Phalen. 

In  the  matter  of  the  estate  of  James  PhaleS",  deceased' 

A  petitioner  for  the  revocation  of  probate  of  decedents  will  hvmg 
omitted  to  include  a  legatee,  named  in  the  instrument,  among  those 
to  whom  the  citation  was  directed  (Code  Civ.  Pro.^  §  2649),  the  execn- 
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tor,  after  the  expiration  of  one  year  from  the  recording  of  the  probate 
decree  (§  2648) ,  and  after  the  expiration  of  sixty  days  from  the  presen- 
tation of  the  petition  for  revocation,  moved  to  dismiss  the  proceeding, 
on  the  ground  of  sucli  omission.  This  motion  having  been  granted, 
petitioner  subsequently  moved  for  a  rehearing,  which  was  denied,  but. 
the  court  allowed  the  petition  to  be  amended  so  as  to  bring  in  the 
omitted  party. 
Fountain  v.  Carter,  2  Dem.t  313— distinguished. 

Motion  to  dismiss  petition  for  revocation  of  probate 
of  decedent's  will,  on  the  ground  of  failure  to  make  a 
legatee,  named  in  the  will,  a  party  to  the  special  pro- 
ceeding. 

Stewart  A  Shbldon,  for  Edgar  Lockvoood,  executor,  and  U.  8,  Tnist 
Co.,  trustee. 

Cha8.  H.  Woodruff, /or  C.J.  Phalen,  petitioner. 

The  Surrogate. — ^It  is  only  necessary,  for  the 
purpose  of  deciding  this  motion,  to  consider  one  prop- 
osition. The  petition  for  revocation  of  probate  omits 
one  party  necessary  to  be  brought  in  under  the  Code 
— namely,  the  petitioner's  own  wife,  who  is  named  in 
the  will  as  a  legatee.  It  is  now  too  late  to  remedy 
this  defect  Although  the  case  presented  by  the  peti- 
tioner for  revocation  on  this  application  appeals 
strongly  to  the  sympathy  of  the  court,  still  the  jurifih 
diction  in  this  regard  being  purely  stQ^tutory,  nothing 
remains  but  to  dismiss  the  petition  (see  2  JDem.,  313 ; 
95  N.  r.,  256  ;  1  Dem.,  387). 

The  petitioner  for  revocation  of  probate  having 
made  a  motion  for  a  rehearing  of  the  application  to 
dismiss  his  proceedings,  which  was  denied,  asked 
leave  to  amend  the  petition  by  bringing  in  the  uncited 


Digitized  by  VjOOQ IC 


448    CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  PHALEN. 

party,— which  was  granted  on  July  12th,  1888,  the 
following  opinion  being  given : 

The  Surrogate. — ^This  is  an  application  to  amend 
the  petition  heretofore  filed  herein,  and  being  a  pro- 
ceeding to  revoke  the  probate  of  the  will  of  decedent, 
is  objected  to  on  the  ground  that  a  new  party  cannot 
be  brought  in  after  the  period  limited  for  the  com- 
mencement of  the  proceeding  has  expired.  The  will 
was  admitted  to  probate  on  the  8th  day  of  April,  1887, 
and  the  petition  for  revocation  was  filed  April  5th, 
1888,  and  citation  issued  thereon,  returnable  May 
31st,  1888.  The  petition  filed  herein  has  initiated 
this  proceeding  (Matter  of  Gouraud,  95  N.  F.,  256). 
Section  2517  Code  of  Civil  Procedure,  which  was  the 
subject  of  consideration  in  the  case  of  Fountain  v. 
Carter  (2  Dem,,  313),  I  regard  as  inapplicable  in  the 
particular  in  which  it  requires  the  service  of  the 
citation  within  sixty  days,  as  herein  mentioned.  That 
requirement  I  consider  as  entirely  confined  to  the  cases 
of  persons  who  have  actually  been  made  parties  to 
the  proceeding,  and  to  whom  the  citation  has  been 
issued.  The  person  omitted  here  is  not  such  a  party. 
I  shall,  therefore,  grant  the  prayer  of  petitioner. 

[Note.— The  history  of  §  2517  of  the  Code  of  Civil 
Procedure  is  of  interest. 

Section  74  of  the  (old)  Code  of  Procedure  de- 
clared :  "  Civil  actions  can  only  he  commenced  within 
the  periods  prescribed  in  this  title,"  etc.  The  caption 
of  the  Title,  in  which  that  section  occurred,  was: 
''Time  of  commencing  civil  actions^     In  nearly  every 
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section,  from  §  73  to  §  98  (the  old  statute  of  limita- 
tions), occurred  a  phrase,  involving  the  words  "  action  " 
and  "  commence,"  and  which  was  employed  in  declar- 
ing the  time  within  which  such  commencement  must 
be  effected. 

Thus  the  inquiry  inevitably  arose — ''when  is  an 
action  deemed  to  have  been  commenced^  so  as  to  stop 
the  running  of  the  statute  of  limitations?"  or  "what 
is  the  commencement  of  an  action^  within  the  mean- 
ing of  the  foregoing  provisions  limiting  the  time  for 
the  commencement  thereof?"  The  answer  to  this 
inquiry,  which  was  twofold  or  in  the  alternative,  was 
contained  in  the  same  title,  and  embodied  in  the  two 
sentences  of  §  99,  viz.:  (1)  "An  action  is  commenced 
as  to  each  defendant  when  the  summons  is  served  on 
him,"  etc. ;  and  (2)  "An  attempt  to  commence  an 
action  is  deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  titlcy  when  the 
summons  is  delivered to  the  sheriff,"  etc. 

The  commissioners  to  revise  the  statutes,  appointed 
in  1870,  reproduced  in  substance  these  provisions  in 
the  Code  of  Civil  Procedure.  In  chapter  4  (the 
present  statute  of  limitations),  section  380  declares : 
"  The  following  actions  must  be  commenced  within 
the  following  periods,"  etc. ;  section  388  provides  that 
an  action  not  elsewhere  limited  must  be  commenced 
within  ten  years;  and  the  words  "action"  and  "com- 
mence," as  in  the  former  Code,  occur  repeatedly  in 
the  chapter.  Hence  the  same  inquiry  arises  here,  as 
above  noted  in  the  former  statute ;  and  the  answer  is 
contained  in  §§  398  and  399  of  the  present  Code, 
Vol.  VI.— 29 


Digitized  by  VjOOQ IC 


450    CASES  IN  THE  SURROGATES'  COURTS. 

KEP.  KOHE. 

which  are  reproductions  of  the  two  sentences  of  the 
old  section  99  {supra). 

Section  398  says :  "  An  action  is  commenced  against 
a  defendant^  within  the  meaning  of  any  provision 

OF  THIS  ACT  WHICH  LIMITS  THE  TIME  FOE  COMMENCING 

AN  ACTION,  when  the  summons  is  served  on  him," 
etc. ;  and  section  399  says :  "  An  attempt  to  commeTice 
an  actiony  in  a  court  of  record,  is  equivalent  to  the 
commencement  thereof,  within  the  meaning  of  each 

PROVISION  OF  this  ACT  WHICH  LIMITS  THE  TIME  FOR 

COMMENCING  AN  ACTION,  when  the  summons  is  deliv- 
ered  to  the  sheriflf,"  etc.     That  is  to  say,  the 

running  of  the  statute,  upon  an  accrued  cause  of 
action,  may  be  stopped  in  either  of  two  ways,  viz. : 
(1)  commencing  an  action,  in  the  ordinary  sense  of 
the  term,  to  wit,  by  service  of  process ;  or  (2)  by  a 
sort  of  constructive  commencement^  or  attempt  to 
commence — consisting  of  a  delivery  of  process  to  the 
sheriff. 

The  point  urged  is  that  the  only  raison  cTefre  of 
§  399  is  the  assumed  existence  of  other  sections,  in 
the  Code  (such  as  §  380,  8iipr<z)y  which  say  in  so  many 
words :  "  an  action  for  such  or  such  a  purpose,  must 
be  commenced  within  such  or  such  a  tim^;'*  the 
whole  gist  of  the  section  (399)  being  its  reference  to 
the  words  "commencement  of  an  action,"  occurring 
in  the  other  sections,  and  the  permission  which  it 
contains  to  translate  those  words  in  the  liberal  man- 
ner above  described. 

In  framing  §  399,  the  commissioners  added  a  clause 
requiring  a  plaintiff,  who  desires  to  make  a  delivery 
of  the  summons  to  a  sheriff  equivalent  to  a  commence- 
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ment  of  the  action,  to  serve,  or  commence  advertise- 
ment against,  his  defendant  within  sixty  days,  etc. 
(see  Throop's  annotated  Code,  §  399,  note).  Thus  far, 
as  regards  actions. 

Next,  as  to  special  proceedings.  The  old  Code  had 
little  to  say  on  this  subject.  After  startling  the 
reader  by  announcing  (§§  2,  3)  that  ^^  an  action  is  an 
ordinary  proceeding,"  while  "every  other  remedy  is  a 
special  proceeding," — ^that  is  to  say,  the  distinction 
between  an  action  and  a  special  proceeding  is,  that 
the  former  is  "  ordinary,"  and  the  latter  extraordinary 
(which  is  equally  untrue  and  absurd) — it  proceeded  to 
expend  all  its  reforming  energy  on  the  newly  created 
."  civil  action,"  and  left  the  laws  regulating  the  numer- 
ous special  proceedings  scattered  through  the  revised 
statutes  and  the  session  laws,  uncollated  and  unre- 
vised. 

It  was  an  essential  feature  of  the  plan  of  the  Com- 
missioners of  1870,  to  bring  this  latter  mass  of  statu- 
tory regulations  into  the  Procedure  act,  unify  the 
practice  therein,  and  assimilate  it,  where  feasible,  to 
the  practice  in  civil  actions.  Probably  no  branch  of 
practice  was  more  confused,  uncertain  and  diverse  in 
the  source  of  its  regulations,  than  that  appertaining  to 
Surrogates'  courts ;  and  more  labor  was  expended  on 
chapter  18  than  on  any  equal  bulk  of  matter  in  any 
other  part  of  the  Code.  Every  remedy  which  can  be 
invoked  in  those  courts  is  a  special  proceeding.  A  new 
provision  was  inserted  (§  2516),  establishing  the  rule 
that  the  uniform  mode  of  commencement  is  by  *•  the 
serviceoi  a  citation.'*  In  analogy  to  §  399,  a  new  section 
(§2517)  was  inserted,  providing  that  "The  presenta- 
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tion  of  a  petition  is  deemed  the  commencement  of  a 
special  proceeding,  vnthin  the  meaning  of  any  provis- 
ion of  this  act  which  limits  the  tim^for  the  commence- 
ment thereof 

Here  the  presentation  of  the  petition  is  the  equiva- 
lent of  the  delivery  of  the  simimons  to  the  sheriff  in 
an  action;  and  a  like  safeguard  was  added,  that,  in 
order  to  entitle  a  petitioner  thus  to  translate  the  words 
of  any  section,  which  required  him  to  "  commence  a 
special  proceeding  "  within  a  specified  time,  he  must 
serve,  or  begin  advertbement  against,  a  respondent 
within  sixty  days,  etc,  

It  was,  doubtless,  a  part  of  the  plan  of  the  Revision, 
that  there  should  be  found,  scattered  through  chapter- 
18,  provisions  identical  with  §  380,  declaring  within 
what  time  various  special  proceedings  "  mtist  be  com- 
menced" ;  upon  which  sections,  accordingly,  section 
2517  would  operate  by  way  of  reference.  But  in  the 
many  re-castings,  additions  and  emendations  to  which 
the  chapter  was  subjected,  from  the  time  of  the  Com- 
missioners' First  Draft,  to  September  1st,  1880,  when 
the  chapter  became  law,  such  sections  or  expressions, 
if  any,  disappeared,  and  section  2517 

Jacet  (ingens)  litore  troncus, 
Avulsumque  humeris  caput,  et  sine  nomine  corpus ! 

From  one  end  of  the  chapter  to  the  other,  no  section 
containing  the  language:  "A  special  proceeding  for 
(a  purpose  stated)  must  be  commenced  within  (a  time 
specified)," — "</i6  meaning  of"  which  language  it  \& 
the  sole  function  of  §  2517  to  explain,— occurs. 

It  was  not  to  be  wondered  that  the  courts,  in  Pryer 
V.  Clapp  (1  Dem.y  387),  and  Fountain  v.  Carter  (2  frf., 
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313),  proceeded  upon  the  reasonable  and  generous  as- 
sumption that  this  section  meant  something,  and 
accordingly  enlisted  it  in  the  service  of  explaining 
"  the  meaning  of"  §  2648,  wherein  is  absolutely  noth- 
ing to  be  explained.  The  latter  section  requires  a 
person  seeking  revocation  of  probate  of  a  will  to  pre- 
sent his  petition  within  a  year  from  the  probate.  If 
he  does  thisy  he  need  pay  no  further  attention  to  time 
limitations;  if  he  faiU  to  do  this,  his  remedy  is 
barred.  To  assume  or  announce  that  §  2648  is  a 
provision  "  which  limits  the  time  for  the  commence- 
ment of  a  special  proceeding,"  witliin  the  meaning  of 
§  2517,  and  thus  subject  the  petitioner  under  the  for- 
mer section  to  the  necessity  of  observing  the  sixty 
days'  clause  of  the  latter,  or  lose  his  remedy,  is  the 
result  of  a  confusion  of  ideas.  Judge  Earl  shows,  in 
95  N.  r.,  on  pages  261,  262,  that  under  §  2648,  a 
party  who  has  presented  his  petition  within  the  year 
specified — which  is  all  that  he  is  directed  to  do — need 
not  do  something  else  in  order  to  save  his  remedy ; 
also  that,  when  the  petition  has  been  filed,  the  court 
has  enough  power,  in  respect  of  forcing  the  proceed- 
ing to  a  conclusion,  to  obviate  the  direful  results, 
depicted  in  28  Hun,  on  page  563,  arising  from  waiting 
"  ten  years  before  suing  out  a  citation." 

We  thus  arrive  at  a  conclusion  not  only  consistent 
with,  but  necessarily  involved  in  the  dictum  in  Matter 
of  Gouraud  (95  N.  F.,  supra), — that  §  2517  and 
§  2648  have  no  relation  to  each  other. — Rep.] 
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New  York  County.— Hon.  R.  S.  RANSOM,  Surro- 
gate.— July,  1888. 

Matter  of  Haig. 
In  the  matter  of  the  estate  of  David  Haig^  deceased. 

The  petition,  in  a  special  proceeding  Instituted  to  dispose  of  the  ml 
property  of  a  decedent  for  the  payment  of  debts,  need  not  show  the 
date  of  issuance  of  letters  (Code  Civ.  Pro.,  §  2750) ;  nor  is  it  essential  u> 
allege  that  the  property  is  not  "  subject  to  a  valid  power  of  sale  for  the 
payment'^  of  debts  or  funeral  expenses. 

The  purchaser  on  a  sale,  in  such  a  special  proceedmg,  acquiring,  niider 
§  2778,  the  interest  of  the  decedent  existing  at  the  time  of  his  deaiii, 
the  proceedings  are  not  affected  by  the  happening,  pendente  Ute^  of  an 
event  whereby  the  interest  of  the  decedent's  estate  becomes  ali- 
mented. 

Tlie  holder  of  a  mortgage  upon  the  property,  existing  when  decedent  took 
title,  who  was  not  a  creditor  at  the  time  of  the  death  of  the  latter,  is 
not  a  necessary  party. 

Hearing  of  objections  to  regularity  of  proceedings 
instituted  to  dispose  of  real  property  of  decedent. 
The  facts  appear  in  the  opinion. 

The  Surrogate. — ^This  proceeding  was  brought  by 
the  executor  of  the  will  of  the  decedent  for  the  dispo- 
sition of  his  real  estate  for  the  payment  of  his  debts. 
It  is  claimed,  in  behalf  of  certain  of  the  parties  inter- 
ested in  such  real  estate,  that  the  proceedings  are 
defective  in  certain  particulars,  which  I  proceed  to 
consider  and  dispose  of  as  follows : 

1.  The  claim  that  the  petition  is  defective  by  reason 
of  its  omission  to  state  when  the  letters  testamentary 
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were  issued  is  unfounded.  While  failing  to  show  the 
precise  date  of  their  issuance,  the  petition  avers  their 
issuance,  and  states  facts  showing  that  the  present 
proceeding  was  commenced  within  three  years  after 
they  were  issued.  This  is  sufficient  (Code  Civ.  Pro., 
§  2750). 

2.  The  will  of  the  decedent  shows  that  the  property 
sought  to  be  disposed  of  is  not  subject  to  a  vaUd 
power  of  sale  for  the  payment  of  the  debts  or  funeral 
expenses,  and  there  is  nothing  in  the  law  that  requires 
the  petition  to  contain  an  allegation  of  this  fact  (id., 
2762). 

3.  Thomas  Haig,  the  brother  of  the  decedent,  who 
was  a  party  to  this  proceeding,  and  is  referred  to  in 
the  petition. as  one  of  his  heirs,  and  as  a  person  upon 
whose  death,  without  issue,  the  decedent  would  have 
become  entitled  to  an  additional  interest  in  certain  of 
the  real  estate  in  the  petition  mentioned,  has  died 
since  the  commencement  of  the  proceeding.  It  is 
alleged,  and  not  disputed,  that  his  heirs  are  parties 
thereto.  The  statute  (Code  Civ.  Pro.  §  2778),  recog- 
nizes  the  power  of  the  court  to  vest  in  a  purchaser 
such  interest  in  the  estate  disposed  of  as  the  decedent 
had  at  the  time  of  his  death,  and  makes  no  provision 
t¥ith  respect  to  the  disposition  of  any  estate  or  interest 
subsequently  acquired.  It  is,  therefore,  unnecessary 
to  inquire  whether  or  not  such  interest  or  estate  has 
been  so  acquired.  The  death  of  the  decedent's 
brother  has,  therefore,  no  effect  on  the  regularity  of 
this  proceeding. 

4.  The  objection  to  the  omission  to  make  a  party 
to  the  proceeding  the  holder  of  a  mortgage  upon  the 
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property  is  of  no  effect.  It  does  not  appear  that  such 
holder  was  a  creditor  of  the  decedent  at  the  time  of 
his  death,  and  the  allegations  of  the  petition  negative 
the  notion  that  he  was.  It  is  stated  on  behalf  of  the 
petitioner,  and  not  denied  by  the  contestants,  that  the 
mortgage  was  a  lien  upon  the  property  when  acquired 
by  the  decedent  and  the  other  parties  in  interest. 
Any  disposition  which  may  be  made  of  such  property 
under  the  decree  which  shall  be  entered  herein,  would 
be  subject  to  the  Uen  of  the  mortgage.  The  holder 
is  an  unnecessary  party  hereto. 

The  petitioner  is  entitled  to  a  decree. 


New  York  County.— Hok.  R.  S.  RANSOM,  Surro- 
gate.—July,  1888. 

Matter  of  Havens. 

In  the  matter  of  the  probate  of  the  will  of  Charles  6. 
Havens,  deceased. 

The  will  of  testator,  after  a  clause  disposing  of  his  residuary  estate  for  the 
benefit  of  a  society  named,  declared  that,  in  case,  for  any  cause,  such 
clause  should  fail  to  take  effect,  so  as  to  pass  all  or  any  part  of  such 
estate  to  or  for  the  use  of  the  society,  he  gave  the  same  to  A.  and 
others  named,  and  the  survivors  of  them,  ''absolutely  and  in  fee'*; 
adding:  "And  this  devise  and  bequest  is  in  the  confident  belief  tbut 
they  will  apply  my  estate  and  property  so  vesting  in  them  in  accord- 
ance with  my  wishes,  but  it  is  intended  to  be  unconditional  and  free 
from  any  legal  trust  or  obligation  qualifying  their  absolute  title/* 
The  evidence  in  the  probate  proceedings  failed  to  disclose  any  intent 
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on  testator's  part  to  exact,  or  agreement  by  A.,  etc.»  to  yield  com- 
pliance with  the  wishes  indicated. — 
Held,  that  the  substituted  disposition  was  valid,  the  legatees  thereunder 
taking  absolutely;  and  that  a  judicial  construction  of  the  prior  clause 
was  unnecessary. 

Construction  of  testamentary  disposition  of  per- 
sonal property,  pursuant  to  Code  Civ.  Pro.,  §  2624. 

The  Surrogate. — A  decree  is  about  to  be  entered 
admitting  to  probate  the  will  of  the  decedent,  after  an 
unsuccessful  contest  thereof  by  his  heirs  at  law  and 
next  of  kin.  The  latter,  availing  themselves  of  the 
right  secured  to  them  by  §  2624  of  the  Code  of  Civil 
Procedure,  have  put  in  issue  and  raised  a  question  as 
to  the  validity  of  certain  dispositions  of  personal  prop- 
erty contained  in  the  will.  These  are  found  in  its 
20th  and  21st  clauses. 

The  conclusion  which  I  have  come  to  respecting 
the  21st  clause  renders  unnecessary  the  consideration 
of  the  question  of  the  validity  of  the  20th  clause. 

The  21st  clause  is  as  follows :  "  In  case  by  disability 
of  the  beneficiary  or  from  other  cause  the  last  pre- 
ceding clause  or  item  should  fail  to  take  effect  so  as 
to  pass,  to  or  to  the  use  of  the  said  Havens  Relief 
Fund  Society,  my  residuary  estate,  or  the  proceeds 
thereof,  or  all  or  any  part  or  parts  of  the  same,  I  give, 
devise  and  bequeath  said  residuary  estate  and  any 
and  every  part  thereof  which  shall  fail  to  be  actually 
applied  to  the  purposes  indicated  in  the  last  preced- 
ing item  of  my  will,  unto  the  persons  named  and  who 
first  qualify  as  my  executors  and  John  D.  Jones  and 
William  H.  H.  Moore  and  the  survivors  and  survivor 
of  them  absolutely  and  in  fee.     And  this  devise  and 
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bequest  is  in  the  confident  belief  that  they  will  apply 
my  estate  and  property  so  vesting  in  them  in  accord- 
ance with  my  wishes,  but  it  is  intended  to  be  uncon- 
ditional and  free  from  any  legal  trust  or  obligation 
qualifying  their  absolute  title." 

It  is  claimed  by  the  contestants  that  this  provision, 
when  taken  by  itself  or  considered  in  the  light  of  the 
evidence  which  has  been  submitted  respecting  it,  is  to 
be  regarded  as  an  att.empt  on  the  part  of  the  testator, 
in  the  contingency  mentioned  by  him  and  through 
the  instrumentality  of  persons  upon  whom  he  has 
imposed  a  trust  for  the  purpose,  to  make  an  illegal 
disposition  of  his  residuary  estate. 

I  have  carefully  considered  the  evidence  and  am 
unable  to  find  therefrom  that  there  was  any  such 
agreement  or  understanding,  express  or  implied,  on 
the  part  of  any  of  the  persons  mentioned  or  referred 
to  in  the  clause  under  consideration,  or  any  such  atti- 
tude or  conduct  on  the  part  of  any  of  them  as  would 
justify  the  conclusion  that  the  testator  intended  to 
exact,  or  they  intended  to  regard  as  an  obligation 
absolutely  binding  on  them  compliance  with  such  wish 
as  the  testator  had  expressed  in  his  will  or  otherwise 
as  to  the  disposition  by  them  of  the  property  left 
them. 

The  evidence  adduced  practically  leaves  the  solu- 
tion of  the  question  raised  by  the  contestants  to  rest, 
almost,  if  not  entirely,  upon  the  language  used  in  this 
clause.  That  language,  taken  in  connection  with  the 
evidence,  shows  at  most  the  existence  of  a  belief  and 
expectation  on  the  part  of  the  testator,  that  his  resid- 
uary estate  would  be  devoted  to  the  purposes  of  the 
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charity  which  is  referred  to  in  the  20th  clause  of  the 
will,  by  the  persons  to  whom  he  bequeathed  it  abso- 
lutely, but  whom  he  advisedly  and  expressly  left  free 
to  so  devote  it,  or  to  retain  or  use  it  for  their  own 
personal  benefit. 

This  the  law  recognises  the  right  of  a  testator  to  do 
(Rowbotham  v.  Dunnett,  L.  R.,  8  Ch.  Div.,  430; 
Bowker  v.  Wells,  2  How.  Pr.,  N.  S.,  150;  Lynch  v. 
Loretta,  4  Dem.y  318 ;  Riker  v.  Cromwell,  7  JST.  T.  S. 
R.y  316 ;  Manice  v.  Manice,  43  iV.  F.,  388 ;  Gilbert 
V.  Chapin,  19  Conn.,  347 ;  Harper  v.  Phelps,  21  id., 
270 ;  Hood  v.  Oglander,  34  L.  J.,  Gh.,  531 ,  Pen- 
nock's  Appeal,  20  Penn.  i?.,  277 ;  The  Mayor  v.  Wood, 
3  Hare,  142 ,  Foose  v.  Whitmore,  82  N.  T.,  406 ; 
Lawrence  v.  Cooke,  104  N.  F.,  638 ;  Cases  cited  in 
Lawrence  v.  Cooke,  32  J?im,  126 ;  Cases  cited  in  Wil- 
lets  V.  Willets,  35  Hun,  401). 

The  cases  which  have  been  submitted  in  opposition 
to  the  conclusion  which  I  have  reached  have  no  ap- 
plication here,  and  are  differentiated  from  the  authori- 
ties above  cited  in  the  important  and  controlling 
particular  that  in  them  the  language  of  the  will,  or 
the  action  or  attitude  of  the  partly  ostensibly  bene- 
fited by  it,  was  of  such  a  nature  as  to  impose  upon 
him  a  trust  with  respect  to  the  property  bequeathed 
(Matter  of  O'Hara,  95  N.  F.,  403  ;  Willets  v.  Willets, 
103  N.  T.y  650;  Russell  v.  Jackson,  10  Hare,  204; 
Jones  V.  Badley,  L.  R.,  3  Eq.,  635 ;  Lef evre  v.  Le- 
fevre,  2  T.  &  C,  341). 

The  result  which  I  have  reached  confirms  the  views 
which  I  expressed  upon  the  hearing  concerning  this 
subject.    It  precludes  the  next  of  kin  of  the  testator 
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from  raising,  and  relieves  me  from  the  necessity  of 
considering,  the  question  as  to  the  validity  of  the 
20th  clause  of  the  will. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
SuEBOGATE. — July,  1888. 

Estate  op  MasteAton. 

In  the  matter  of  the  estate  of  Mary  Masterton,  de- 
ceased. 

An  answer,  interposed  under  Code  Civ.  Pro.,  §  2710,  in  a  special  proceed- 
ing instituted  to  discover  property  of  a  decedent  witliheld,  etc.,  Uiongb 
inartificially  and  discursively  drawn,  may  entitle  the  respondent  to  a 
dismissal  of  the  proceedings,  if  the  court  is  able  to  infer  allegations  of 
fact  showing  ownership,  or  title  to  the  possession,  of  the  property. 

A  PETITION  was  presented  on  behalf  of  Robert  F. 
Todd,  executor  of  decedent's  will,  alleging,  among 
other  things,  that  John  A.  Todd  has  in  his  possession 
certain  savings-bank  pasa-books  of  the  deceased,  and 
of  which  she  was  the  owner  and  holder  at  the  time  of 
her  death,  and  which  he  withholds  from  the  petitioner; 
and  praying  an  inquiry  concerning  the  same,  and  that 
said  Jolin  A.  Todd  might  be  cited  to  attend  and  be 
examined  on  the  subject. 

The  citation  was  issued  accordingly,  and  the  person 
cited  subsequently  filed  an  answer,  duly  verified,  as 
follows : 
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"  John  A.  Todd,  for  answer  to  the  order  of  the  Sur- 
rogate of  Westchester  county,  says :  1st,  That  he  has 
in  his  possession,  upon  which  there  appears  the  name  of 
Mary  A.  Mastertcw,  three  bank  books,  as  follows :  No. 
29,588  and  No.  107,437  of  the  Manhattan  Savings 
Institution  of  New  York  city;  and  No.  152,07^ of  the 
Emigrant  Industrial  Savings  Bank  of  New  York  city ; 
that  beside  these  bank  books  there  are  a  few  relics  or 
keepsakes  of  small  value,  and  that  the  amount  of 
money  that  appears  to  be  due  upon  those  books  is 
about  $1,000. 

2d,  He  further  shows  to  the  court,  that  the  said 
Mary  A.  Masterton  was  a  sister  of  Caroline  Masterton, 
and  that  the  said  Mary  died  first,  leaving,  as  appears 
by  the  decision  of  this  court,  a  last  will,  which  has 
been  probated ;  that  after  Mary's  death,  the  said  Caro- 
line administered  upon  Mary's  estate,  and  died  in 
ignorance  that  Mary  had  ever  made  a  w^ill. 

3d,  That  Caroline  left  an  instrument  in  writing, 
purporting  to  be  a  will  and  which  deponent  believes 
was  a  will,  and  which  is  now  in  the  Surrogate's  court 
for  probate. 

4th,  That  for  about  two  years  before  Caroline's 
death  this  deponent  acted  under  a  power  of  attorney 
for  the  said  Caroline  Masterton,  and  collected  her  in- 
terest and  rents,  and  in  that  way  became  possessed  of 
these  bank  books. 

5th,  That  under  the  will  of  Caroline  he  is  a  legatee 
in  his  own  right,  and  inherits  a  legacy  which  was 
devised  by  the  terms  of  said  will  to  William  Todd,  who 
is  a  deceased  son  of  your  deponent,  and  that  he  is  the 
executor  named  in  the  said  will  of  Caroline. 


Digitized  by  VjOOQ IC 


462    CASES  IN  THE  SURROGATES'  COURTS. 

ESTATE  OF  HASTERTON. 

6th,  That  since  1885  he  has  had  charge  of  the  joint 
property  of  the  two  estates,  that  he  has  collected  rents, 
paid  taxes,  attended  to  insurance,  made  repairs,  gone 
to  New  York  to  consult  Caroline  wfcen  she  was  sick, 
and  has  expended  money  for  these  joint  estates,  for  no 
part  of  which  has  he  ever  received  so  much  as  one 
cent  for  compensation. 

7th,  He  further  shows  to  the  court  that,  as  he  is  in- 
formed and  believes,  there  are  bills  more  than  enough 
to  entirely  use  the  money  on  those  bank  books. 

8th,  That  Caroline  and  himself  expended  money 
upon  what  now  proves  to  be  partly  Mary's  property, 
but  which  was  not  known  to  either  at  the  time  to  be 
such,  and  which  money  will,  at  least  half  of  it,  have 
to  be  returned  to  Caroline's  estate. 

9th.  The  costs  of  Mary's  sickness,  doctor's  bills  and 
funeral  expenses  were  paid  wholly  by  Caroline  while 
unconscious  of  there  being  two  estates,  and  should  be 
refunded  to  Caroline's  estate. 

10th,  Mary's  will  gives  Carrie,  as  I  understand  it, 
the  use  and  income  of  her  property,  and  more  than 
that,  it  gives  her  enough  to  live  on,  and  if  the  use 
and  income  was  not  sufl&cient  for  her  support,  that 
she  could  use  the  principal ;  and  under  that  construc- 
tion there  is  a  large  amovmt  of  money  which  is  now 
due  to  Caroline's  by  Mary's  estate. 

11th,  That  another  reason  why  this  court  should 
not  make  its  order  directing  me  to  turn  over  these 
books  is,  that  as  I  am  informed  and  believe,  the  exec- 
utor of  Mary  Masterton  is  entirely  irresponsible. 

12th,  That  the  equities  in  his  own  favor,  and  as 
possible  executor  of  Caroline's  estate  are,  as  he  be- 
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lieves,  so  strong,  that  this  court  will  not  issue  its 
order  against  him,  and  he  is  advised  that  the  f orego* 
ing  facts  are  not  those  contemplated  by  §  2706,  which 
is  the  provision  of  the  Code  under  which  the  petitioner 
is  mo^dng. 

Wherefore  he  prays  that  the  petition  be  denied." 

L.  T.  Yale,  fw  'ptiiiioner. 

J.  S.  Millard,  for  John  A,  Todd* 

The  Surrogate. — The  answer  to  the  petition  is 
inartificially  and  discursively  drawn,  and  without  any 
apparent  regard  to  the  requirements  of  §  2710  of  the 
Code,  as  amended  in  1881.  It  is  there  provided  that, 
if  the  person  cited  shall  interpose  a  written  answer, 
duly  verified,  that  he  is  the  owner  of  said  property, 
or  is  entitled  to  the  possession  thereof  by  virtue  of 
any  lien  thereon,  or  special  property  therein,  the  Sur- 
rogate shall  dismiss  the  proceeding.  I  think  it  may 
fairly  be  considered  that  the  person  cited  in  this  case 
states  facts  sufficient,  in  his  answer,  to  show  that  he 
claims  to  be  entitled  to  the  possession  of  the  property 
in  question  by  virtue  of  a  lien  thereon  for  his  commis- 
sions and  services  as  agent  for  Caroline  Masterton,  and 
also  by  reason  of  a  special  property  therein  as  the 
executor  named  in  her  will. 

As  the  interest  of  an  executor  in  the  estate  is 
derived,  primarily,  from  the  will,  it  vests  in  him  from 
the  moment  of  the  testatrix's  death.  It  so  happens, 
'  in  this  instance,  that  the  will  of  Caroline  was  admitted 
to  probate  pending  this  proceeding,  and  before  the 
answer  was  filed.  As  the  interest  of  John  A.  Todd  in 
her  estate  became  vested  in  him,  as  her  executor,  at 
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the  time  of  her  death,  and  as  this  property,  or  evi- 
dence of  property,  was  in  her  possession  at  that  time 
it  would  be  improper  for  this  court,  in  this  proceeding, 
to  order  it  to  be  delivered  to  the  executor  of  Mary 
Masterton's  will. 

The  case  is  somewhat  complicated.  Mary  and 
Caroline  were  maiden  sisters,  residing  together  at 
Tarry  town,  having  joint  interests  in  some,  and  several 
interests  in  other,  property,  with  no  heirs  at  law  or 
next  of  kin  nearer  than  cousins.  Some  years  since, 
while  on  a  visit  to  some  of  the  relatives  in  Albany, 
Mary  executed  a  will  and  left  it  in  the  hands  of  said 
Robert  P.  Todd,  named  therein  as  executor.  She 
then  rejoined  her  sister  in  Tarry  town,  studiously  con- 
cealing from  her  the  fact  of  her  having  made  a  will, 
until  she  died  in  October,  1883.  Caroline,  finding  no 
will  of  Mary,  and  believing  her  to  have  died  intestate, 
took  out  letters  of  administration  on  her  estate,  and 
thus  came  into  possession  of  these  pass  books  and 
other  property  of  Mary,  and  regarded  herself  as  sole 
owner  of  the  whole,  after  the  payment  of  debts,  etc. 

As  she,  personally  and  through  John  A.  Todd  her 
agent,  drew  the  interest  on  the  amounts  of  the  de- 
posits in  the  savings  banks,  she  must  have  filed  with 
them  certificates  of  the  Surrogate  that  she  was  the 
duly  appointed  administratrix  of  Mary's  estate,  and 
the  accounts  are  still,  doubtless,  to  her  credit  as  such. 
Caroline  then  died,  in  May,  1887,  having  previously 
made  a  will,  which  was  then  offered  for  probate,  and ' 
about  the  same  time  the  will  of  Mary  also  was  pre- 
sented for  a  like  purpose.  Both  were  contested,  but 
admitted  to  probate.     If  the  executor  of  Mary's  will 
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were  to  take  th^se  pass  books  to  the  banks  with  the 
Surrogate's  certificate  of  his  appointment,  the  banks 
would,  probably,  refuse  to  pay  him  funds  which  stand 
to  the  credit  of  Caroline  as  administratrix. 

However  that  may  be,  as  Caroline's  estate  vested 
in  interest  in  the  executor  of  her  will,  and  as  she 
claimed  to  be  the  owner  of  the  deposits  of  which 
these  pass  books  are  the  evidence  and  to  the  posses- 
sion of  which  her  executor  claims  the  right,  by  reason 
of  a  special  property  therein,  the  present  application 
must  biB  dismissed,  without  prejudice  to  the  peti- 
tioner's pursuing  any  other  remedy  open  to  him. 

As  Caroline  dealt  with  the  property  left  by  Mary 
as  her  own,  and  as  she  may  have  made  deposits  in 
these  banks  which  are  credited  on  these  same  pass 
books,  and  as  she  may  have  withdrawn  and  used  some 
of  the  funds  for  the  benefit  of  the  estate  of  Mary,  it 
is  obvious  that  whatever  equities  may  exist,  as  be- 
tween the  two  estates,  cannot  be  adjusted  in  this  pro- 
ceeding. 

Perhaps  a  proceeding  under  §  2606  may  furnish  a 
solution  of  the  difficulty. 

Proceeding  dismissed. 
Vol.  VI.— 80 
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Westchester  County-— Hon.  OWEN  T.  COFFIN, 

SuREOGATB. — August,  1888. 

Will  op  Underbill. 

In  the  matter  of  the  probate  of  the  will  of  Edward  B. 
Underbill,  deceased. 

Testator's  will,  after  devising  a  lot  of  ground  to  the  town  of  T.,  for  the 
purpose  of  erecting  a  town  hall  thereon,  bequeathed  a  sum' of  money 
toward  such  erection,  '*upon  condition"  that  the  town  and  people 
raise  a  sum  specified,  and  apply  it  to  the  same  purpose  within  three 
years  from  testator's  death. — Held, 

1.  That  the  town  had  no  power,  under  the  R.  S.,  to  take  the  legacy. 

2.  Tliat  the  disposition  was  void,  as  suspending  the  ownership  of  personal 

property  for  a  period  (of  three  years)  which  might  exceed  two  lives  in 
being. 

Testator's  will,  after  devising  a  lot  of  ground  to  the  executors,  in  trust  for 
the  purpose  of  erecting  a  church  edifice  thereon  for  the  use  of  any 
protestant  Christian  society  which  might  first  comply  with  certain  con- 
ditions, bequeathed  a  sum  of  money  to  the  executoi-s,  in  trust,  to  apply 
the  same  toward  such  erection,  **  upon  condition  "  that  a  specified  sum. 
applicable  to  the  like  purpose,  be  paid  to  the  treasurer  of  the  society, 
within  three  years  from  testator's  death. — 

Held,  that  the  bequest  was  void  under  the  statute  a^inst  perpetuities,  and 
that  the  constitution  of  a  trust  did  not  prevent  this  result. 

On  the  occasion  of  the  probate  of  the  decedent's 
will,  the  court  was  asked  to  construe  certain  provis- 
ions of  the  same,  in  so  far  as  they  purport  to  dispose 
of  personal  property,  and  to  determine  the  validity  of 
such  provisions.  They  were  embraced  in  the  fifteenth 
and  sixteenth  clauses. 

The  fifteenth  clause  devised  a  lot  of  ground  to  the 
town  of  Yorktown  for  the  purpose  of  erecting  thereon 
a  town  hall  for  the  uses  of  the  town,  upon  condition 


Digitized  by  VjOOQ IC 


WESTCHESTER  COUNTY,  AUGUST,  1888.   467 

WILL  OF  UNDERBILL. 

that  such  building,  particularly  described,  should  be 
erected  thereon  within  three  years  after  the  testator's 
decease,  and  then  proceeded  as  follows:  "And  I  fur- 
ther give  and  bequeath  to  said  town  of  Yorktown  the 
sum  of  three  thousand  dollars  towards  the  erection  of 
such  town  hall,  upon  the  plot  of  ground  above  desig- 
nated, provided,  nevertheless,  and  this  bequest  and 
devise  are  upon  condition  that  the  said  town  of  York- 
town  and  people  shall  raise  the  sum  of  fifteen  hundred 
dollars  and  apply  the  same  towards  the  erection  and 
completion  of  such  town  hall,  on  such  lot  within  three 
years  after  my  decease/' 

The  sixteenth  clause  gave  and  devised  to  the  execu- 
tors, in  trust,  a  certain  other  lot,  describing  it,  "  for 
the  purpose-'  of  erecting  thereon  a  large,  substantial 
and  tasteful  church,  for  the  use  of  an  Episcopalian, 
Presbyterian,  Congregational,  Baptist,  or  any  other 
Christian  society  of  the  protestant  faith,  whichever 
may  first  comply  with  the  conditions  of  this  devise 
and  bequest.  And  I  also  give  and  bequeath  to  my 
said  executors,  in  trust,  nevertheless,  the  sum  of  three 
thousand  dollars,  to  be  expended  toward  the  erection 
of  a  church  edifice  upon  the  site  and  for  the  uses  be- 
fore specified.  And  I  also  give  permission  and  right 
to  such  society  to  quarry  granite  or  marble  stone  upon 
my  land  from  either  quarry  then  remaining  unsold, 
to  be  used  in  the  erection  of  the  foundation  or  base- 
ment of  such  edifice,  provided  however,  and  the  fore- 
going devise  and  bequest  are  hereby  made  upon  the 
express  condition,  that  within  three  years  from  the 
date  of  my  decease,  there  shall  have  been  first  sub- 
scribed and  paid  in  to  its  treasurer,  by  such  society 
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or  its  friends,  for  the  purpose  of  the  erection  of  such 
edifice,  the  sum  of  two  thousand  five  hundred  dollars, 
and  if  such  sum,  so  subscribed  and  paid  in  and  ex- 
pended by  such  society,  shall  amount  to  the  sum  of 
three  thousand  dollars,  or  any  siun  in  excess  of  said  . 
three  thousand  dollars,  in  such  case  the  foregoing 
bequest  of  three  thousand  dollars  shall  be  increased  to 
the  sum  of  three  thousand  five  hundred  dollars  so  to  be 
paid  by  my  executors." 

The  application  for  the  construction  of  the  will,  in 
this  regard,  was  made  by  Alfred  M.  Underbill,  a  resid- 
uary legatee  named  therein. 

R.  H.  TIsTDEBHiLL, /or  applicant 

Ab^  S.  Undebhill, /or  James  Wood  and  others^  exeeutara. 

The  Surrogate. — ^Two  objections  are  raised  to  the 
validity  of  the  provisions  of  the  fifteenth  clause,  in  so 
far  as  relates  to  the  bequest:  First^  that  the  town 
has  no  capacity  to  take  a  legacy ;  and  second,  because 
the  absolute  ownership  of  the  amount  of  such  legacy 
is  illegally  suspended. 

It  is  provided  by  1  R.  S.,  337,  §  1,  that  each  town,  as 
a  body  corporate,  has  capacity  to  sue  and  be  sued,  to 
purchase  and  hold  lands  within  its  own  limits,  and  to 
purchase  and  hold  such  personal  property,  as  may  be 
necessary  to  the  exercise  of  corporate  or  administra- 
tive powers.  Section  2  provides  that  no  town  shall 
possess  or  exercise  any  corporate  powers,  except  such 
as  shall  be  enumerated  in  that  chapter  (chap.  xi). 
There  does  not  appear  to  be  any  power  granted  to  a 
town,  by  statute,  to  receive  such  a  legacy  as  the  testa- 
tor sought  to  bequeath. 
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There  can  be  no  doubt  that  the  second  objection  is 
well  taken  There  is  an  illegal  suspension  of  the  ab- 
solute ownership  of  the  amount  of  the  legacy,  as  it  is 
not  limited  upon  a  life,  but  upon  a  period  of,  time. 
Our  statute  (1  R  S.,  773,  §  1)  is  explicit  in  declaring 
that  the  absolute  ownership  of  the  personal  property 
shall  not  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  contin- 
uance and  until  the  termination  of  not  more  than  two 
lives  in  being  at  the  death  of  the  testator. 

To  render  such  suspension  valid,  the  bequest  must 
be  limited  on  a  life  or  lives.  It  is  difficult  to  conceive 
how  a  limitation  of  three  years  may  not  be  longer 
than  until  the  termination  of  the  lives  of  any  two 
beings  in  existence  at  the  death  of  the  testator.  To 
render  such  future  estates  valid,  they  must  be  so  lim- 
ited that  in  every  possible  contingency,  they  will 
absolutely  terminate  at  such  period,  or  they  will  be 
held  void.  The  authorities  to  this  efiEect  are  abun- 
dant. It  will  be  sufficient  to  cite  Lewis  on  Per- 
petuities, 170;  Hawley  v.  James  (16  Wend.j  62); 
Schettler  v.  Smith  (41  N.  T.,  334) ;  Smith  v.  Edwards 
(88  id.,  92). 

The  legacy  attempted  to  be  given  to  aid  in  the 
erection  of  a  church  edifice,  must  be  declared  void,  on 
the  same  ground.  That  a  trust  was  created  in  regard 
to  it,  can  make  no  difference  (Smith  v.  Edwards, 
Btipra). 

The  result  is  that  the  sums,  so  attempted  to  be 
bequeathed,  fall  into  the  residuum  provided  for  in  the 
will. 

Decree  accordingly. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SuREOGATE. — September,  1888. 

Matter  op  Leinkaup. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Herman  J.  Leinkauf,  and  others,  as  execur 
tors  of  the  will  of  Donah  Leinkauf,  deceased. 

The  will  of  testatrix  directed  the  residue  of  her  estate  to  be  diyided  intp 
seven  equal  shares,  for  the  benefit  of  her  three  sons  and  four  daugh- 
ters. Each  sod's  share  was  to  be  invested  in  the  executors'  names; 
the  income  of  the  share  of  the  only  adult  sou  to  be  paid  to  him  until 
he  should  arrive  at  the  age  of  thirty  years,  and  then  the  principal;  the 
hicome  of  the  infant  sons'  shares  tp  be  paid  to  their  guardians  until 
their  majority,  thereafter  to  the  sons  until  arriving  at  the  age  of  thli-ty 
years,  when  they  should  receive  the  principal.  Similar  provisions 
were  made  in  favor  of  the  daughters. 

In  case  of  the  death  of  a  son,  without  issue,  before  receiving  the  whole  of 
his  principal,  the  unpaid  portion  thereof  was  to  *'  revert  to  and  form 
part  of  the  residuary  estate,  to  be  divided  into  shares  for  the  survivii^ 
children,  as  aforesaid."  A  son  having  died  after  reaching  m^rity 
but  under  the  age  of  thirty  years,  without  issue, — 

Heldf  that  the  principal  of  his  share  must  be  held  and  invested,  and  the 
income  applied,  by  the  executors,  to  the  benefit  of  the  surviving  chil- 
dren, as  if  the  deceased  son  had  never  existed,  except  the  proportion 
falling  to  a  son  who  had  passed  the  age  of  thirty  years,  which  should 
be  paid  to  him  at  once. 

On  the  judicial  settlement  of  the  accounts  of  the 
executors,  a  question  involving  the  construction  of  the 
will  of  the  testatrix,  was  submitted  to  the  court,  which 
is  sufficiently  stated  in  the  opinion. 

J.  H.  K.  Blauvelt, /or  the  executors. 
Wm.  Bebnabd,  special  guardian. 
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The  Surrogate. — ^All  that  seems  to  be  necessary  in 
this  matter  is,  to  ascertain  the  meaning  and  intention 
of  the  testatrix,  as  expressed  in  her  will.  She  was 
twice  married,  her  first  husband's  name  being  Cohen. 
After  making  provision  for  her  last  husband,  she  dis- 
posed of  the  residue  of  her  estate  by  directing  it  to  be 
divided  into  seven  equal  shares  for  her  then  seven 
children,  of  whom  three  were  sons,  and  four,  daughters, 
all  of  whom  were  minors,  with  one  exception.  Each 
son's  share  she  directed  to  be  invested  on  bond  and 
mortgage  on  suflficient  real  estate,  in  the  executors' 
names,  the  interest  or  income  arising  therefrom  to  be 
paid  to  her  son  Samuel  M.  Cohen,  who  was  of  age, 
until  he  should  arrive  at  the  age  of  thirty  years,  when 
he  was  to  be  paid  the  principal  of  his  share.  The 
income  of  the  shares  of  the  sons,  who  were  minors, 
was  to  be  paid  to  their  respective  guardians,  for  their 
support  and  education,  until  they  should  severally 
arrive  at  the  age  of  twenty-one  years,  when  the  income 
was  to  be  paid  to  them  personally;  and  when  they 
respectively  attained  the  age  of  thirty  years,  each 
one's  principal  was  to  be  paid  to  him.  The  executors 
were  also  authorized,  in  their  discretion,  to  make  ad- 
vances to  the  sons,  out  of  their  respective  shares,  after 
they  had  attained  the  age  of  twenty-five  years,  pro- 
vided that  such  advances  should  not  exceed  one  half 
of  each  share. 

The  shares  of  the  girls  were  to  be  invested  in  like 
manner  and  the  income  to  be  applied  to  support  and 
education,  until  they  were  respectively  married,  or 
became  twenty-one,  when  it  was  to  be  paid  to  them  for 
life,  with  remainder  to  their  issue;    and  in  case  of 
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death  without  issue,  the  share  of  the  one  so  djing  was 
given  to  the  surviving  children,  in  equal  proportions. 

Then,  by  a  subsequent  clause,  it  was  provided  that 
"  in  case  of  the  death  of  any  or  either  of  my  sons 
before  he  or  they  shall  have  received  the  whole  of  his 
or  their  share  or  shares,  such  share  or  shares  of  said 
deceased  son  or  sons,  or  the  remainder  thereof,  as  the 
case  may  be,  shall,  immediately  on  such  decease,  be 
paid  over  to  the  lawful  issue  of  said  son  or  sons,  in 
equal  proportions,  share  and  share  alike.  Should  such 
deceased  son  or  sons  leave  no  lawful  issue,  then  such 
share  or  shares  shall  revert  to  and  form  part  of  my 
residuary  estate,  to  be  divided  into  shares  for  the  ben- 
efit of  my  surviving  children  as  aforesaid." 

A  provision  was  also  made  for  letting  in  any  aftei^ 
born  children  to  share  in  the  residuum,  in  the  same 
manner  and  under  the  same  restrictions  as  given  to  the 
children  then  living.  She  had  such  after-bom  chil- 
dren. 

One  of  the  sons  has  died,  pending  the  administration 
of  the  estate,  at  the  age  of  twenty-five  years  and 
upwards,  but  under  thirty,  and  without  issue.  The 
question  is,  are  the  surviving  brothers  and  sisters  now 
entitled  to  his  share,  or  what  may  remain  of  it,  being 
about  $980,  in  possession,  or  must  it  still  be  held  by 
the  executors  ?  It  seems  very  clear,  and  it  is  so  held, 
that,  in  the  very  language  of  the  will,  his  "share 
shall  revert  to  and  form  part  of  the  residuary  estate, 
to  be  divided  into  shares,  for  the  benefit  of  my  sur^ 
viving  children,  as  aforesaid,''  It  now  forms  a  part 
thereof,  henceforth,  just  as  if  he  never  had  existed, 
and  must  be  held  by  the  executors,  be  invested  by 
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them,  the  income  applied,  and  the  other  sons'  shares 
thereof  be  paid  over  to  them  on  their  attaining  the 
specified  age,  except  the  share  of  Samuel  M.  Cohen, 
who,  being  over  thirty  years  old,  is  entitled  to  his,  at 
once. 


Chautauqua  County.— Hon.  DANIEL  SHERMAN, 
Surrogate. — September,  1888. 

Matter  of  Rider. 

In  the  matter  of  the  estate  of  Nathaniel  T.  Rider, 

deceased. 


The  decedent)  in  1862,  entered  into  an  oral  agreement  with  his  niece,  H., 
and  her  husband,  J.,  whereby  all  were  to  occupy  and  use,  in  common, 
the  farm,  and  personal  property  thereon,  of  decedent,  during  his  life, — 
he  to  be  supported  by  them  until  his  death,  when  the  farm,  and  what 
remained  of  the  personalty,  were  to  be  theirs. 

Upon  an  application  for  a  decree  disposing  of  decedent's  real  property, 
for  payment  of  a  debt  alleged  to  be  due  to  the  petitioner,  C,  it  appeared 
that,  between  1878  and  1881,  decedent  had  resided  with  and  been  main- 
tained and  cared  for  by  petitioner,  his  sister,  in  consequence  of  the 
failure  of  H.  and  J.  fully  to  carry  out  their  agreement;  and  that  he 
had  died  in  1882,  leaving  a  will  wherein  he  recited  this  agreement,  and 
devised  the  farm  to  H.,  for  life,  remainder  to  her  children,  and  nomi- 
nated her  sole  executrix.  It  was  contended  that  decedent  was  not 
seized  of  the  farm,  at  the  time  of  his  death. — 

But,  on  a  jury  trial,  the  verdict  was  in  favor  of  petitioner,  and  a  new  trial 
was  refused. 


Application,  by  Bersheba  Cbipman,  a  creditor,  for 
decree  directing  the  disposition  of  decedent's  real 
property,  for  payment  of  debt. 
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C.  F.  Chapmait,  Jot  petitioner, 
Obbd  £D80V,/or  o\4ector9. 

The  Surrogate. — This  is  a  motion  for  a  new  trial 
upon  the  question  of  fact,  tried  in  the  county  court, 
before  Hon.  J.  S.  Lambert,  county  judge,  and  a  jury, 
as  to  whether  or  not  the  decedent  died  seized  of  cer- 
tain land  which  the  petitioner,  a  creditor,  seeks  to 
sell  in  this  court  under  §§  2749  and  2750  of  the  Code, 
for  payment  of  debts.  The  jury  found  the  title  of 
the  land  in  the  decedent  at  his  death,  and  the  con- 
testants, legatees  under  the  will,  now  move  for  a  new 
trial  in  this  court,  upon  the  grounds  that  the  verdict 
was  against  evidence,  and  of  alleged  error  in  the 
charge  of  the  county  judge  to  the  jury. 

The  petitioner  s  claim  as  a  creditor  was  based  upon 
a  judgment  recovered  by  her  in  the  county  court, 
September  25th,  1884,  against  Emily  Hunt,  as  execu- 
trix of  the  last  will  of  the  deceased  for  the  sum  of 
$401.21,  and  $186.50  costs.  The  action  was  con- 
tested by  the  executrix,  and  tried  upon  the  merits 
before  W.  0.  Benedict,  Esq.,  as  referee.  The  peti- 
tioner's claim  as  such  creditor  was  for  services  per- 
formed by  her  for  said  Nathaniel  T.  Rider  who  was 
her  brother,  in  his  lifetime,  during  the  years  1878, 
1879,  1880,  and  1881,  in  boarding  and  lodging  him 
and  in  washing,  mending,  and  making  clothes  for  him 
in  said  years. 

The  deceased  died  July  6th,  1882.  He  made  his 
will,  dated  June  20th,  1882,  which  was  probated 
November  14th  of  the  same  year,  as  a  will  of  real 
and  personal  estate.     His  will  contained  the  following 
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recital :  "  Wtereas,  I  have  lived  with  and  had  my 
support  and  maintenance  with  Judah  B.  Hunt  and 
Emily  Hunt  his  wife  (who  is  my  niece),  for  many 
years  past,  with  the  understanding  that  they  should 
have  my  real  estate  at  my  decease,  now  therefore,  in 
consideration  thereof  and  for  the  regard  I  bear  for 
them ; "  and  then,  by  such  will,  he  devised  his  real 
estate  to  his  said  niece  Emily  Hunt,  during  her  life, 
and  at  her  death  to  George  W.,  Warren  M.,  and  Grant 

A.  Hunt,  children  of  said  Emily  and  Judah  B.  Hunt, 
and  appointed  his  said  niece  Emily  Hunt  sole  execu- 
trix. In  her  verified  petition  for  the  probate  of  the 
will,  she  alleged  that  the  deceased  died  possessed  of 
real  and  personal  property  in  Chautauqua  county,  and 
that  such  personal  property  did  not  exceed  in  value 
|150,  and  his  real  property  $1,800. 

The  evidence  on  the  trial  showed  that  the  said 
Nathaniel  T  Rider,  being  the  owner,  in  1862,  of  an 
improved  farm  of  50  acres,  and  of  some  stock  and 
farming  tools  thereon,  made  a  verbal  agreement  with 
his  said  niece,  Emily  Hunt,  and  her  husband,  Judah 

B.  Hunt,  ;  0  the  effect,  that  they  should  move  upon 
his  farm,  and  he  live  with  them  and  be  clothed  and 
supported  by  them  during  his  natural  life,  they  work- 
ing the  farm  and  having  the  avails  thereof  with  him, 
all  living  together  as  one  family,  without  any  partic- 
ular agreement  as  to  either  having  the  exclusive 
possession  thereof,  and  all  using  in  common  the  per- 
sonal property  of  each,  and  the  products  of  the  farm 
for  their  mutual  support  and  maintenance,  and  that, 
at  the  death  of  said  Rider,  the  said  Emily  Hunt  or 
she  and  said  Judah  B.  Hunt  her  husband  were  to  have 
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the  farm,  as  their  own,  and  the  personal  property  of 
the  deceased  then  remaining:  That  such  agreement 
was  substantially  carried  into  effect  and  executed  by 
the  said  parties  thereto,  except  as  hereinafter  stated : 
The  said  Hunts  went  on  to  said  farm  taking  with 
them,  their  stock,  farming  tools,  and  household  furni- 
ture, all  of  the  value  of  about  $200,  and  all  living  in 
the  same  house  and  having  the  use  and  possession  in 
common  of  the  said  farm  and  of  said  personal  prop- 
erty and  of  the  stock  and  farming  tools  belonging  to 
said  Rider,  which  were  of  the  value  of  about  $100, 
and  together  erected  a  barn  upon  the  farm,  and  made 
other  permanent  improvements  thereon:  That,  soon 
after  the  death  of  the  said  testator  in  1882,  the  said 
Emily  Hunt,  executrix,  caused  an  inventory  to  be 
taken  of  the  personal  property  owned  by  the  testator 
at  his  death  on  said  farm,  and  which  had  been  so 
used  in  common  thereon,  and  which  property  in  said 
inventory  was  appraised  as  of  the  value  of  $99,  being 
insufficient  to  pay  the  debts,  funeral  expenses  and 
expenses  of  administration*  of  the  estate  of  deceased: 
The  debts  ovdng  by  the  testator  at  his  death  consisted 
of  a  doctor's  bill,  and  other  little  claims,  amounting  in 
all  to  $42.05,  which  have  been  paid,  excepting  said 
claim  of  the  petitioner,  of  $401.21. 

The  evidence  further  showed  that,  during  some 
parts  of  the  years  1878, 1879, 1880  and  1881,  the  said 
Nathaniel  T.  Eider  did  not  reside  with  said  Hunts 
upon  the  farm,  and  was  not  wholly  supported  by  said 
Emily  and  Judah  B.  Hunt,  but  lived  with  and  was 
boarded,  clothed  and  supported  by  his  sister,  the 
petitioner,  Bersheba  Chipman,  for  which  she  holds  a 
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valid  claim  against  the  estate  of  the  deceased  now 
due,  of  said  $401.21  with  interest  from  September 
25th5  1884,  for  the  payment  of  which  this  proceeding 
was  instituted. 

The  evidence  also  showed  that  the  testator  was,  at 
his  death,  residing  on  said  farm  and  being  supported 
by  the  said  Emily  Hunt  and  Judah  B.  Hunt  in  the 
same  manner  as  prior  thereto,  under  the  verbal  agree- 
ment made  between  them,  as  above  stated,  in  1862. 

The  facts  as  proved  show  the  claim  of  the  petitioner, 
Bersheba  Chipman,  for  the  support  of  the  testator,  to 
be  equitable  and  just  as  against  this  estate,  and  as 
against  the  claims  of  said  Hunts  thereto,  under  the 
agreement  of  1862,  and  said  will.  There  was  evidence 
given,  tending  to  show  that  the  testator  was  In  posses- 
sion of  this  land  and  the  owner  of  it  at  his  death.  By 
his  will  he  gave  the  use  of  it  to  Emily  Hunt  during 
life,  and  thereafter  in  fee  to  her  three  children  above 
named,  thereby  wholly  ignoring  the  claims  of  her 
husband,  Judah  B.  Hunt,  under  the  verbal  agreement 
of  1862,  and  also,  in  part,  the  claims  of  said  Emily 
under  the  same  agreement. 

The  learned  counsel  for  the  contestants  strongly 
claims  that  the  county  judge  erred  in  refusing  to 
charge  the  jury  that,  if  they  were  satisfied  from  the 
evidence  that  said  Emily  and  Judah  B.  Hunt  were  by 
the  agreement  to  have  the  real  estate  in  question  at 
the  death  of  Nathaniel  T.  Rider,  and  they  had  fulfilled 
said  agreement,  that  then  the  said  Nathaniel  T.  was 
not  seized  of  said  land  at  his  death  and  the  interroga- 
tory should  be  answered  "No."  The  county  judge 
declined  to  charge  on  that  subject  other  than  he  had 
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charged,  stating  that  he  had  charged  the  jury  on  that 
proposition  as  favorably  to  the  contestants  as  the  evir 
dence  would  justify ;  and  the  contestants  excepted. 

I  think  that  the  case  shows  that  the  learned  judge 
had  charged  as  so  requested,  in  charging  substantially 
that,  if  the  jury  found  that  the  contestants  went  into 
possession  of  this  land  under  an  agreement  to  support 
Rider  during  his  life  and  had  improved  the  land  as 
claimed,  and  had  fulfilled  their  agreement,  then  they 
would  answer  the  question  "  No." 

In  other  parts  of  his  charge,  the  county  judge  men- 
tioned— possession  of  20  years  of  the  land,  but  his 
attention  was  not  particularly  called  to  that  part  of 
his  charge,  and  no  specific  objection  or  exception  was 
taken  thereto.  In  my  opinion,  no  error  was  committed 
to  justify  the  granting  of  a  new  trial  in  this  matter,  and 
the  motion,  therefore,  is  denied. 


Madison  County.  — Hon.  A.  D.  KENNEDY,  Subbo- 

GATE. — October,  1888. 

Will  op  Crumb. 

In  the  matter  of  the  probate  of  the  will  of  Joseph  H. 
Crumb,  deceased. 


A  Surrogate's  court,  being  invested  with  general  jurisdiction  to  take  proof 
of  wills,  must  exercise  the  same  in  the  manner  pointed  out  by  statute, 
provided  that  the  legislature  has  prescribed  a  certain  mode  of  proce- 
dure; but  where  the  manner  in  which  the  court  may  proceed  to  obtain 
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jurisdiction  of  a  party  necessary  to  the  probate  of  a  will  is  not  design 
nated  by  statute,  an  incidental  power  exists  to  adopt  such  practice  as 
will  best  accomplish  the  required  ends,  including  the  protection  of  the 
legal  rights  of  all  persons  interested. 
After  decedent's  will  had  been  admitted  to  probate,  and  letters  testamen- 
tary issued  to  the  executrix  therein  nominated,  the  latter  discovered 
the  existence  of  an  heir  and  next  of  kin  of  decedent,  who  had  not 
been  cited  to  attend  the  probate.    Thereupon,  the  court,  in  the  ab- 
sence of  specific  statutory  direction  as  to  the  mode  of  procedure,  issued 
a  citation  to  the  heir,  to  attend  the  probate  and  show  cause  why  the  pro- 
ceedings had  should  not  stand  and  be  confirmed. 
It  Is  not  absolutely  requisite  to  the  valid  execution  of  a  will,  in  all  cases, 
that  the  instrument  should  be  read  to  or  by  the  testator.    It  is  enough 
that  the  court  be  satisfied  by  competent  and  trustworthy  evidence  that 
the  testator  understood  and  approved  all  its  provisions.    So- 
Held,  where  it  appeared  that  decedent  had  given  specific  directions  to  the 
draftsman,  as  to  the  contents  of  the  will,  of  which  the  latter  made  a 
memorandum  in  decedent's  presence,  which  memorandum  was  pro- 
duced on  the  hearing  and  corroborated  the  testimouy  of  the  draftsman, 
that  the  instructions  had  been  strictly  followed* 
Campbell  v.  Logan,  2  Bradf,,  00 — ^followed. 
Wortbington  v.  Kleim,  144  Mass,,  167— approved. 

Citation  to  show  cause  why  decree  admitting  de- 
cedent's will  to  probate  should  not  stand,  and  why 
respondent  should  not  be  bound  thereby,  as  if  he  had 
been  cited  upon  the  application  for  probate. 

The  facts  are  stated  in  the  opinion. 

I W.  E.  BuRDiOK,  and  O.  U.  Kellogg, /or  proponent. 
Mason  &  Cushman, /or  contestant 

The  Surrogate. — The  testator,  Joseph  H.  Crumb, 
died  in  the  town  of  DeRuyter,  Madison  county,  N.  Y., 
May  21st,  1887.  He  left  a  will  executed  by  him  May 
6th,  1884,  in  and  by  which  he  gave  all  his  property, 
amounting  to  $75,000,  to  his  wife,  and  appointed  her 
the  sole  executrix  of  his  will.  He  left  no  children 
surviving  him,  and,  at  the  time  the  executrix  filed 
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her  petition  for  probate  of  the  will,  it  was  supposed 
by  her  that  he  left  no  heir  at  law  or  next  of  kin, 
except  J.  Hamilton  Crumb,  a  half  brother,  residing  in 
the  State  of  Ohio.  The  will  was  admitted  to  probate 
July  18th,  1887. 

Some  months  after  the  probate  of  the  will,  she 
learned  of  the  existence  of  one  Sidney  Crumb,  a  son 
of  a  deceased  half  brother,  who  should  have  been 
cited  to  attend  the  probate  of  the  will.  For  the  pur- 
pose of  curing  any  defect  there  might  have  been  in 
the  proceeding  to  prove  the  will,  by  reason  of  the 
omission  to  serve  a  citation  upon  Sidney  Crumb,  the 
executrix  filed  a  petition  in  this  court  on  February 
21st,  1888,  setting  forth  the  proceedings  that  had 
been  had  in  the  Surrogate's  court  to  prove  her  hus- 
band's will,  and  alleging  the  existence  of  this  newly 
discovered  heir  at  law  and  next  of  kin,  whereupon  a 
citation  was  issued  to  said  Sidney  Crumb,  returnable 
April  7th,  1888,  to  attend  the  probate  of  the  will  of 
said  testator  and  to  show  cause,  if  any  be  had,  why 
the  evidence  taken,  and  the  proceedings  theretofore 
had  to  prove  the  will  should  not  stand,  and  why  the 
decree  admitting  said  will  to  probate  and  adjudging 
the  same  to  be  a  valid  will  to  pass  real  and  personal 
estate  should  not  be  sustcoined,  and  why  he  should  not 
be  bound  thereby,  with  the  same  force  and  effect  as 
if  he  had  been  previously  cited  to  attend  the  original 
probate  thereof. 

The  Code  has  made  no  provision  for  such  a  contin- 
gency as  above  referred  to,  and  no  precedent  could 
be  found,  to  aid  the  court  in  determining  what  the 
practice  should  be  under  such  circumstances  in  a  Sur- 
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rogate's  court,  but  we  think  there  can  be  no  doubt 
of  the  correctness  of  the  practice  in  this  case  for  the 
following  reason:  The  Surrogate  has  general  juris- 
diction to  take  proof  of  wills  and  to  admit  tiiein  to 
probate.  This  must  be  done  in  the  manner  pointed 
out  by  statute,  provided  the  legislature  has  prescribed 
a  certain  mode  of  procedure  but  when  it  has  failed  to 
designate  the  manner  in  which  the  court  may  proceed 
to  obtain  jurisdiction  of  a  person  necessary  to  the 
probate  of  a  will,  the  court,  among  its  undefined  and 
incidental  powers,  has  the  legal  right  to  adopt  such  a 
mode  of  practice  as  will  best  accomplish  such  a  result 
and  fully  protect  the  legal  rights  of  all  persons  inter- 
ested in  the  proceedings.  In  Campbell  v.  Logan  (2 
Bradf,^  90),  the  court  makes  use  of  an  expression 
which  clearly  states  the  ground  that  justifies  the 
action  of  the  Surrogate  in  this  matter  and  is  as  fol- 
lows: "The  power  to  take  the  proof  of  will  being 
given  generally,  the  mode  of  its  exercise  in  a  case  not 
provided  for  by  statute,  must  be  regulated  by  the 
court  in  the  exercise  of  a  sound  discretion  according 
to  the  peculiar  circumstances  of  each  particular  case." 
By  service  of  a  citation  upon  Sidney  Crumb  in  the 
manner  and  form  adopted  in  this  case,  he  was  fully 
apprised  of  his  relations  to  this  proceeding,  and  upon 
the  return  thereof,  he  appeared  by  his  attorneys  and 
filed  his  objections  to  the  probate  of  the  will,  and 
thereupon  a  trial  was  had  the  same  in  all  respects  as 
if  he  had  been  cited  in  the  original  proceeding  to 
prove  the  will.  Possibly  some  other  mode  of  practice 
may  have  been  as  well  or  better,  but  by  pursuing  the 
course  we  have  sliited,  the  former  decree  of  the  court. 
Vol.  VI.— 31 


Digitized  by  VjOOQ IC 


482    CASES  IN  TH^  SURROGATES'  COURTS. 

WILL  OF  CBDKB. 

admitting  the  will  to  probate^  remained  undisturbed 
and  unrevoked,  and  all  acts  of  the  executrix  remained 
in  full  force  and  effect  while  every  legal  right  of  the 
contestant  was  preserved  to  him. 

Having  stated  the  manner  in  which  the  contestant 
was  made  a  party  to  these  proceedings,  it  is  now  our 
duty  to  determine  the  questions  at  issue. 

We  shall  hold  that  the  will  in  question  was  duly 
and  legally  executed ;  that,  at  the  time  of  its  execu- 
tion, Joseph  H.  Crumb  was  not  under  the  undue  influ- 
ence or  restraint  of  his  wife  or  any  other  person ;  and 
that  he  was  of  sound,  disposing  mind  and  memory, 
and  competent  to  make  his  last  will  and  testament. 

These  findings  cover  all  the  objections  of  the  con- 
testant, and  we  might  refrain  from  the  discussion  of 
any  question  arising  from  the  facts  proven  in  this 
case  and  upon  which  the  contestant  relies  to  reject 
the  will,  but  we  think  it  due  to  the  respective  counsel 
that  we  should  state  some  of  the  reasons  which  lead 
us  to  the  conclusion  that  the  will  must  be  admitted  to 
probate.  In  so  doing,  however,  we  shall  confine  the 
discussion  to  this  single  proposition,  to.  wit:  Is  it 
necessary  to  the  valid  execution  of  a  will  that  it  should 
be  read  by  or  to  the  testator  before  its  execution  by 
him. 

The  testator,  at  the  time  of  his  death,  was  sixty 
years  of  age.  He  had  been  an  active  and  successful 
business  man  in  the  town  of  DeRuyter,  a  man  who 
stood  high  in  the  estimation  of  his  acquaintances,  and 
who  had,  for  many  years,  been  one  of  the  prominent 
and  influential  men  of  his  town,  a  man  well  informed, 
of  excellent  judgment,  a  man  trained  in  the  methods 
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of  business,  accustomed  to  execute  papers  involving 
large  transactions,  whose  opinion  in  regard  to  business 
affairs  was  frequently  sought  and  respected  by  his 
neighbors,  a  man  whose  integrity  was  unquestioned, 
and  whose  convictions  were  of  a  positive,  decided 
character.  At  the  time  of  making  his  will,  he  had 
accumulated,  by  his  own  industry  and  energy,  a  pro- 
perty amounting  to  $75,000,  and  at  the  time  of  mak- 
ing his  will,  as  well  as  up  to  the  day  of  his  death,  was 
active  in  the  conduct  of  his  varied  business  affairs. 

His  three  children  had  died  in  their  infancy,  many 
years  ago,  so  that  his  only  heirs  at  law  and  next  of 
kin  were  J.  Hamilton  Crumb,  a  half  brother,  and  an 
unknown  nephew,  Sidney  Crumb,  both  living  in  Ohio. 

The  will  in  question  was  drawn  by  L.  B.  Kern,  Esq., 
of  DeRuyter,  a  gentleman  who  for  twenty  years  or 
more  had  been  Mr.  Crumb's  attorney,  his  intimate 
personal  friend  and  confidential  adviser,  and  was  wit- 
nessed by  Mr.  Kern  and  his  wife.  The  circumstances 
preliminary  to,  and  attending  its  execution,  as  testified 
to  by  Mr.  Kern,  are  as  follows :  April  29, 1884,  Mr. 
Crumb  called  at  the  office  of  Mr.  Kern  and  said  to 
him  he  supposed  he  ought  to  make  a  will,  that  at  the 
present  price  of  real  estate  he  was  worth  $75,000,  and 
that  he  desired  to  give  all  his  property  to  his  wife, 
except  four  or  five  thousand  dollars  which  he  wished 
to  give  in  small  legacies  to  different  persons ;  that  he 
was  not  indebted  to  his  relations,  as  they  had  never 
done  anything  for  him,  and  he  did  not  propose  to  give 
them  much.  Mr.  Kern  testifies  that  he  made  a  writ- 
ten memorandum  of  Mr.  Crumb's  suggestions  as  to  his 
will,  and  that  he  drew  one  during  that  day  as  re- 
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quested  by  him;  that,  in  the  evening,  the  testator 
called  at  his  office  and  said  that  he  had  talked  with 
his  wife  about  the  matter,  and  she  was  opposed  to  his 
making  such  a  will,  and  the  will  was  not  executed. 
May  2d,  1884,  he  again  called  and  requested  Mr.  Kern 
to  draw  another  will  leaving  out  some  of  the  legacies 
named  in  the  former  unexecuted  will,  and  said  he 
would  talk  with  his  wife  about  it,  and  see  if  she  would 
not  be  satisfied  with  it. 

On  May  6th,  1884,  Mr.  Crumb  again  called  upon 
Mr.  Kern,  and  said  his  wife  would  not  consent  to  his 
executing  this  will,  and  that  he  and  his  wife  had 
agreed  upon  the  following  arrangement  for  the  dis- 
position of  each  other's  property,  to  wit :  That  he 
was  to  will  all  his  property  to  her,  and  she  to  will  all 
her  property  to  him,  and  each  was  to  leave  a  written 
memorandum  of  gifts  which  the  survivor  was  to  dis- 
tribute. In  pursuance  of  Mr.  Crumb's  directions,  he 
drew  two  wills,  one  for  Mr.  Crumb  and  one  for  his 
wife,  each  bequeathing  to  the  other  all  the  property 
he  or  she  possessed,  and  at  the  testator's  request  he 
and  his  wife  went  to  Mr.  Crumb's  house  that  evening 
to  attend  the  execution  of  the  two  wills. 

After  Mr.  Kern  went  into  the  house,  Mr.  Crumb 
said  he  had  desired  to  give  Emma  Crumb  a  little 
remembrance,  and  to  give  a  half  sister  something,  to 
which  Mrs.  Crumb  said  that  his  relatives  had  never 
done  anything  for  him  and  had  never  treated  him 
decently,  and  he  was  under  no  obligations  to  give 
them  anything,  and  so  far  as  the  other  persons  were 
concerned,  she  would  carry  out  his  wishes  if  she  lived 
the  longest;   whereupon  Mr.  Crumb  said:  "I  have 
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had  Mr.  Kem  draw  the  wills  as  we  agreed,  embodying 
this  arrangement."  At  this  point  of  time  Mr.  Kern 
said  to  Mr.  Crumb  he  had  drawn  the  wills  in  pursuance 
of  what  he  had  told  him,  and  that  they  were  ready 
for  execution,  whereupon  Mr.  Crumb  signed  the  will, 
declaring  it  to  be  his  last  will  and  testament,  and  re- 
questing Mr.  and  Mrs.  Kem  to  sign  the  same  as 
witnesses,  which  they  immediately  did  in  his  presence ; 
that  the  said  will  was  not  read  by  Mr.  Crumb  before 
its  execution,  nor  was  it  read  to  him  by  anyone,  nor 
had  he  seen  it  before  this  time ;  that  from  the  time 
the  will  was  drawn  Mr.  Kern  had  the  sole  custody  of 
it,  and  he  had  not  disclosed  its  contents  to  any  one ; 
that,  immediately  after  the  will  was  executed,  Mr. 
Kern  and  Mr.  Crumb  left  the  house  together  and  went 
down  town,  leaving  the  will  upon  the  table,  Mrs. 
Crumb's  will  being  also  executed  at  the  same  time, 
and  left  in  the  same  place. 

Mr.  Kern  testifies  that  Mr.  Crumb  gave  him  direc- 
tions from  which  he  drew  the  will ;  that  he  drew  it 
precisely  according  to  the  instructions  given  him, 
exactly  as  he  was  directed  to  draw  it ;  that  Mr.  Crumb 
was  not  in  any  way  deceived  as  to  what  the  contents 
of  the  will  were,  as  he  drew  it  just  as  he  asked  him  to ; 
that  he  made  the  written  memorandum  from  which 
the  will  was  drawn  while  Mr.  Crumb  was  at  his  office, 
and  which  is  as  follows :  "  J.  H.  Crumb's  will,  May  6th, 
1884,  and  Sarah  M.  Crumb's  will. — Crumb  gives  all 
his  property  of  every  kind  to  his  wife,  she  to  be  ex- 
ecutrix with  power  to  sell  and  convey,  etc.  Sarah  M. 
Crumb  gives  all  her  property  to  J.  H.  Crumb,  he  to 
be  executor  with  power  to  sell,  etc.     Kern  and  his 
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wife  to  be  witnesses ;  *'  that  he  made  this  memorandum 
at  his  direction,  as  he  directed  him  to,  and  in  his  pres- 
ence ;  and  from  it  he  drew  the  two  wills,  incorporating 
in  each  of  them  the  provisions  of  the  niemorandum ; 
that  he  did  not  read  the  will  to  Mr.  Crumb  because  he 
knew  what  it  was,  or  knew  what  the  will  would  be 
from  the  memorandum  he  gave  him. 

The  following  questions  and  answers  appear  in  the 
evidence  of  Mr.  Kern : 

Q,  At  the  time  you  supervised  the  execution  of  this 
will  did  you  intend  to  comply  with  all  the  require- 
ments of  the  statute  and  the  law,  making  it  a  valid 
will? 

A.  I  did,  and  I  should  have  read  it  over  to  him,  if 
it  had  not  been  for  the  conversation  between  Mr.  and 
Mrs.  Crumb,  because  I  supposed  he  understood  it.  , 

Q.  You  have  not  any  doubt  about  the  fact  that  Mr. 
Crumb  at  the  time  df  this  execution,  did  understand 
the  contents  have  you  ? 

A.  I  don't  think  he  could  have  known  except  by 
taking  my  word,  it  was  not  read  to  him. 

Q,  You  haven't  any  doubt  about  the  fact  that  Mr. 
Crumb  at  the  time  of  its  execution  did  understand 
the  contents  have  you  ? 

A.  I  have  not  if  he  believed  me. 

Q.  Why  should  you  believe  that  he  understood  its 
contents,  if  he  didn't  read  it,  or  hear  it  read  ? 

A.  Because  he  left  the  memorandum  with  me  to 
draw  two  wills,  and  he  had  every  reason  to  believe 
that  I  would  draw  it  according  to  his  memorandum. 

Q,  Did  you  tell  him  that  you  had  so  prepared  it  ? 


Digitized  by  VjOOQ IC 


MADISON  COUNTY,  OCTOBER,  1888.        487 

WILL  OF  CRUMB. 


A.  I  told  him  that  I  had  prepared  the  two  wills  ac- 
cording to  the  talk  we  had  at  my  office. 

Q.  And  according  to  his  direction  ? 

A.  Yes,  sir. 

Q.  And  was  that  before  the  execution  of  the  will  ? 

A.  It  was  before  the  execution  of  the  will. 

Mrs.  !^em  agrees  with  her  husband  as  to  what  oc- 
curred at  Mr.  Crumb's  house  at  the  time  of  the  execu- 
tion of  the  wills.  Upon  the  other  hand  Mrs.  Crumb 
testified  that  both  wills,  instead  of  being  drawn  by  Mr. 
Kern  at  his  office  were  drawn  by  him  at  the  house  at 
the  time  they  were  executed ;  that  Mr.  Crumb's  will 
was  read  over  to  him,  and  was  also  read  by  him  be- 
fore it  was  executed. 

Without  making  any  findings  of  fact  at  this  time  as 
to  whether  the  will  in  question  was  drawn  and  execu- 
ted as  Mrs.  Crumb  says  it  was,  or  as  Mr.  Kern  swears 
it  was,  we  come  to  the  legal  proposition  suggested  by 
the  evidence  of  Mr.  Kern,  and  hold  that  it  is  not  nec- 
essary to  the  valid  execution  of  a  will  that  it  should  be 
read  by  the  testator  or  to  him,  provided  it  was  drawn 
according  to  his  directions,  and  he  was  informed, 
before  he  signed  it  that  it  had  been  so  drawn. 

The  law  in  relation  to  the  execution  of  wills  is  as 
follows : 

"  Every  last  will  and  testament  of  real  and  personal 
property,  or  both,  shall  be  executed  and  attested  in 
the  following  manner : 

1.  It  shall  be  subscribed  by  the  testator  at  the  end 
of  the  will. 

2.  Such  subscription  shall  be  made  by  the  testator, 
in  the  presence  of  each  of  the  attesting  witnesses,  or 
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shall  be  acknowledged  by  him  to  have  been  so  made 
to  each  of  the  attesting  witnesses. 

3.  The  testator^  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowledging  the  same, 
shall  declare  the  instrument  so  subscribed  to  be  his 
last  will  and  testament. 

4.  There  shall  be  at  least  two  Mtesting  aptnesses, 
each  of  whom  shall  sign  his  name  as  a  witness,  at  the 
end  of  the  will  at  the  request  of  the  testator." 

It  will  be  observed,  from  the  above,  that  every  pro- 
vision of  the  statute  was  complied  with  by  Mr.  Crumb, 
so  that  in  this  respect  there  is  no  defect  of  execution. 
It  is  claimed,  however,  by  the  contestant  that,  over 
and  beyond  those  statutory  requirements,  there  are 
certain  conditions  and  precautions  which  must  exist 
and  be  complied  with,  and,  among  them,  that  the  will 
must  be  read  by  or  to  the  testator  before  its  execu- 
tion. We  concede  that  this  ought  to  be  done  in 
every  case,  but  so  long  as  the  statute  does  not  require 
it  to  be  done,  we  suppose  courts  are  powerless  to  com- 
pel the  performance  of  a  duty  so  just  and  reasonable, 
so  necessary  indeed  for  the  protection  of  the  testator 
and  his  legatees  or  heirs.  In  the  White  case  (15  iV. 
T.  S.  R.y  753)  we  said :  «  We  think  it  is  the  duty  of 
witnesses  to  wills  to  know,  by  inquiry  of  the  testator 
or  otherwise,  whether  or  not  he  has  personal  knowl- 
edge of  the  contents  of  the  paper  he  is  about  to  sign 
as  his  last  will  and  testament.  Unless  this  is  done, 
there  might  not  be  any  evidence  that  the  will  had 
ever  been  read  to  or  by  him;  no  evidence  that  he 
ever  had  knowledge  of  its  contents,  and  thus  oppor- 
tunity would  be  afforded  to  take  advantage  of  his 
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confidence  or  carelessness,  to  impose  a  will  upon  him 
not  in  accordance  with  his  directions  or  intentions; 
especially  would  this  be  so  in  case  of  the  aged,  sick  or 
infirm,  who  might  be  powerless  to  protect  themselves 
from  being  surrounded  by  those  who  would  not  hesi- 
tate to  benefit  thenselves  by  fraud,  coercion  or  undue 
influence,  and  possibly  crime." 

The  present  case  illustrates  the  propriety  of  the 
above  suggestions,  for  if  the  attesting  witnesses  had 
known  that  the  will  was  read  to,  or  by,  the  testator, 
the  Crumb  estate  would  not  have  been  compelled  to 
litigate  the  question  as  to  the  legal  execution  of  the 
will  and  would  thus  have  been  spared  the  expense  it 
has  incurred.  Subscribing  witnesses  to  wills  ought  to 
be  able  to  satisfy  the  court  that  the  testator  has  per- 
sonal knowledge  of  the  contents  of  the  paper  he  signs 
and  declares  to  be  his  last  will ;  ought  to  know  that  it 
has  been  read  to  or  by  him,  either  from  hearing  it 
read,  or  from  the  declarations  of  the  testator  that  he 
knows  the  contents  of  his  will.  But  we  recognize  the 
fact  that  a  testator  may,  without  reading  his  will  or 
hearing  it  read,  have  such  knowledge  of  his  will  as 
will  be  sufficient  to  satisfy  the  court,  beyond  any 
doubt,  that  he  was  familiar  with  its  contents  and  there 
was  no  mistake,  or  fraud,  or  misunderstanding  in  its 
drafting  or  its  execution.  That  Mr.  Crumb  had  full 
knowledge  of  the  contents  of  his  will  before  he  signed 
it  is  freed  from  any  doubt  or  suspicion  by  the  evidence 
of  Mr.  Kern,  who  testifies  that  he  made  a  written 
memorandum  of  Mr.  Crumb's  instructions  and  direc- 
tions, that  he  drew  the  will  in  exact  accordance  with 
these  directions,  and  that,  before  the  will  was  executed, 
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he  told  the  testator  he  had  drawn  the  will  as  he  had 
directed  him  to  draft  it,  and  the  memorandum  thus 
made  is  produced  and  put  in  evidence,  showing  that 
the  will  was  written  as  directed,  so  there  can  be  no 
question  that  he  had  knowledge  of  the  contents  of 
his  will,  if  truthful  information  as  to  its  contents  is 
such  knowledge  as  will  satisfy  the  court  upon  the 
point  and  comply  with  the  legal  requirements  nec- 
essary for  the  due  execution  of  a  will.  K  he  had 
read  the  will  himself,  or  had  it  been  read  to  him  by 
Mr.  Kern,  he  would  have  known  no  more  of  its  con- 
tents than  he  knew  when  he  was  told  that  it  had  been 
drawn  as  he  directed;  the  information  conveyed  to 
him  a  knowledge  of  all  its  provisions  because  he  knew 
what  he  had  directed  Mr.  Kern  to  insert  in  his  will ; 
he  accepted  this  statement  of  Mr.  Kern  as  true,  and 
acted  upon  that  belief,  and  the  evidence  conclusively 
shows  he  was  not  deceived  as  to  its  contents. 

The  reading  of  the  will  to  or  by  the  testator  if  he 
has  given  directions  as  to  its  provisions  is  simply  a 
matter  of  precaution  and  prudence  to  prevent  any 
question  arising  as  to  whether  he  is  fully  and  correctly 
apprised  of  its  contents,  and  to  impress  upon  the 
memory  of  the  attesting  witnesses  the  fact,  if  they  or 
either  of  them  were  present  when  it  was  read,  that 
the  testator  knew  the  contents  of  his  will,  and  gave  a 
deliberate  and  intelligent  assent  to  its  provisions.  All 
that  the  law  requires  on  this  point  is  that  it  shall  ap- 
pear by  satisfactory  evidence  that  in  some  suitable  and 
proper  manner  the  testator  understood  the  contents  of 
the  instrument  he  was  signing,  and  it  is  only  in  excep- 
tional cases  that  it  must  be  made  to  appear  that  the 
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will  was  read  to  the  testator  and  explained  to  him.  If 
a  person  is  in  health,  of  ordinary  intelligence  and 
ability,  able  to  read  and  write,  the  necessity  of  prov- 
ing that  the  will  was  read  to  or  by  him  at  or  before 
its  execution  does  not  exist,  because  the  fact  that  he 
executed  it  in  the  manner  required  by  the  statute 
creates  the  legal  presumption  that  he  was  aware  of  its 
contents.  If  however,  he  is  unable  to  read,  or  his 
capacity  to  do  so  is  doubtful,  it  has  been  held  that  it 
must  appear  that  the  will  was  read  to  him  or  that  it 
conforms  strictly  to  his  instructions,  and  in  such  cases 
it  is  the  duty  of  the  witnesses  to  make  inquiry  of  the 
illiterate  testator  and  ascertain  whether  the  will  is  in 
accordance  with  his  wishes. 

In  a  majority  of  cases,  men  employ  attorneys  to 
draw  their  wills  because  they  do  not  feel  competent  to 
give  expression  to  their  intentions  in  a  legal  manner 
or  in  proper  form,  while  others  employ  them  because 
they  are  unfamiliar  with  the  requirements  of  the 
statute,  but  in  either  case,  or  in  other  cases,  when  an 
agent  is  employed,  the  testator  adopts  the  language  of 
those  who  give  expression  to  his  wishes  and  his  in- 
structions and  makes  it  his  own.  When  a  will  thus 
drawn  is  executed  by  him  as  required  by  law,  the 
manner  in  which  its  contents  are  communicated  to  him 
before  its  execution  is  immaferial  provided  it  is  so  done 
that  he  clearly  understands  and  approves  all  its  pro- 
visions. If  an  attorney  is  employed  by  a  competent 
and  intelligent  testator  to  draw  his  will,  and  when 
drawn  places  it  before  him  and  says  the  will  is  drawn 
according  to  his  instructions,  and  the  evidence  upon  its 
probate  shows  the  statement  to  be  true,  he  has  such 
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knowledge  of  the  instrument  he  declares  to  be  his 
will  as  answers  the  requirements  of  the  law  and  fulfils 
the  exacting  conditions  of  courts  relating  to  its  execu- 
tion. 

The  law  has  not  specified  or  limited  the  manner  in 
which  knowledge  of  the  contents  of  wills  shall  be  com- 
municated to  testators,  and  until  this  is  done  courts 
must  accept  such  evidence  as  will  satisfy  them  of  the 
fact,  applying  the  same  tests  to  the  credibility  of  wit- 
nesses who  claim  to  impart  the  information  to  testii- 
tors,  as  exist  in  any  other  legal  proceeding.  Its  weighty 
its  convincing  power,  will  be  for  the  court  to  determine, 
after  it  has  learned  all  the  circumstances  under  which 
it  was  imparted  and  which  surrounded  the  testator  at 
the  time  of  the  execution  of  the  will,  especially  his 
physical  and  mental  condition,  his  ability  to  know  and 
clearly  understand  and  appreciate  the  information  as 
to  its  contents,  the  sources  of  his  information  and  the 
character  and  integrity  of  the  witnesses  who  may  give 
their  evidence  in  court.  In  this  case,  Mr.  Crumb  had 
knowledge  of  the  contents  of  his  will,  because  he  had 
truthful  information  of  what  it  contained,  he  was  made 
aware  that  his  instructions  for  the  disposition  of  his 
property  had  been  strictly  followed,  he  had  the  intelli- 
gence and  the  ability  to  comprehend  and  understand 
the  statement  of  Mr.  Kern  that  he  had  drawn  the  will 
as  he  requested,  and  sufficient  confidence  to  be  con- 
vinced of  the  truth  of  what  was  said  to  him,  and  these 
facts  were  equivalent  to  reading  the  will  himself,  or 
of  having  it  read  to  him. 

By  holding,  as  we  do,  that  the  wQl  was  properly 
executed  in  this  respect,  we  do  not  intend  to  assert  that 
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the  omission  to  have  a  will  read  by  or  to  a  testator 
might  not,  in  some  cases,  be  sufficient  ground  for  its 
rejection ;  all  we  maintain  is,  that  it  is  not  an  absolute 
prerequisite  to  its  valid  execution  in  all  cases.  But, 
notwithstanding  the  conclusion  at  which  we  have  ar- 
rived, we  still  insist  that  it  is  the  duty  of  testators  to 
read  their  wills  or  have  them  read  to  them  by  some 
one  in  whom  they  have  confidence,  in  order  that  the 
court  may  have  conclusive  evidence  that  they  clearly 
understand,  sanction  and  approve  all  their  provisions, 
because  if  this  is  not  done,  a  court  might  hesitate  and 
possibly  refuse,  sometimes,  to  rely  upon  the  evidence 
offered  to  prove  the  fact  that  the  testator  had  knowl- 
edge of  the  contents  of  his  will,  and  so  reject  its  pro- 
bate. The  law  has  established  certain  safeguards,  in 
order  to  have  conclusive  or  at  least  satisfactory  evi- 
dence of  the  proper  execution  of  wills,  and  the  more 
clearly  they  are  observed,  the  less  likely  will  there  be 
objections  to  their  probate,  and  the  more  surely  and 
certainly  will  the  intentions  of  testators  be  carried 
into  effect. 

In  Worthington  v.  Kleim  (144  Mass.y  167 ;  s.  c,  5 
Am.  Pr.R.y  415;  10  JE.  i?.,  291),  the  evidence  was 
that  the  attorney  drafted  the  will  according  to  the  in- 
structions of  the  testatrix,  that  he  offered  to  read  it  to 
her,  but  she  declined,  saying  he  could  do  so  at  some 
other  time,  and  the  will  was  never  read  to  or  by  her. 
The  court  found,  as  facts  in  the  case,  that  the  contents 
of  the  paper,  when  signed  by  her,  were  what  she 
intended  they  should  be,  and  what  she  believed  them 
to  be,  and  she  believed  the  instrument  to  be  duly  exe- 
cuted as  her  will.     The  court  said  :  "  It  is  plain  that, 
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on  such  a  finding,  the  will  must  be  allowed  unless  the 
law  requires  that  a  will  be  read  by  or  to  the  person 
executing  it.  Such  is  not  the  law ;  it  is  sufficient  if 
the  court  is  satisfied,  by  competent  evidence  that  the 
contents  of  the  will  were  known  to  and  approved  by 
the  person  executing  it  at  the  time  it  was  executed  as 
a  will." 

Within  the  doctrine  of  this  case,  which  we  hold  to 
be  sound  law,  there  can  be  no  doubt  what  our  de- 
cision must  be.  The  preservation  of  the  written  mem- 
orandum containing  the  directions  of  Mr.  Crumb  for 
his  will  leaves  no  possible  chance  for  the  existence  of 
any  mistake  as  to  what  the  contents  of  the  will  should 
be,  nor  can  there  be  any  doubt  but  Mr.  Kern  before 
its  execution  told  the  testator  that  it  contained  what 
he  had  been  instructed  by  him  to  insert  in  his  will. 
These  two  facts  being  undenied,  and  established  by 
competent  evidence  to  the  satisfaction  of  the  court, 
we  see  no  reason  why  the  will  in  question  was  not 
properly  executed,  and  a  decree  will,  therefore,  be  en- 
tered, in  accordance  with  this  decision. 
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Per  Hon.  A.  D.  KENNEDY,  Surrogate  op  Madison 
County,  June,  1888. 

At  the  close  of  his  opinion,  in  the  matter  of  the 
accounting  of  Harriet  L.  Bushnell,  as  general  guardian 
of  May  Burlingame,  the  Surrogate  said  as  follows : 

Having  disposed  of  the  questions  at  issue  in  this 
proceeding,  we  take  occasion  to  make  some  sugges- 
tions to  guardians  and  their  bondsmen. 

1.  A  guardian,  as  soon  as  the  property  of  his  ward 
comes  to  his  hands,  should  make  and  file  with  the 
Surrogate  an  accurate  inventory  of  the  property. 

2.  K  the  funds  of  the  ward  are  not  invested  when 
they  come  to  the  guardian's  possession,  he  should  in- 
vest them  as  soon  as  it  can  reasonably  be  done,  and 
so  far  as  possible  keep  the  same  and  the  income  there- 
of invested  till  his  ward  become  twenty-one  years  of 
age,  or  where  by  reason  of  death,  or  other  causes,  he 
IS  sooner  called  upon  to  account  and  pay  over  the 
funds  to  others. 

3.  He  should  procure  a  book  and. devote  it  exclu- 
sively to  matters  pertaining  to  the  guardianship,  and 
in  it  should  be  set  down,  at  the  time  of  its  occurrence, 
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every  item  of  income  and  expenditure  on  behalf  of 
the  ward  intended  to  be  a  credit  or  a  charge  against 
him. 

4.  Receipts  for  all  expenditures,  except  for  very- 
trifling  sums,  should  be  taken  and  preserved  until  the 
final  accounting. 

5.  The  guardian  should  expend  no  more  than  the 
income  of  the  ward  for  his  support  and  education, 
without  an  order  of  the  court  for  that  purpose  ob- 
tained. Section  2846  of  the  Code  is  as  follows: 
"Upon  the  petition  of  the  general  guardian  of  an 
infant's  person  or  property,  or  of  the  infant,  or  of 
any  relative  or  other  person  in  his  behalf,  the  Surro- 
gate, upon  notice  to  such  persons,  if  any,  as  he  thinks 
proper  to  notify,  may  make  an  order,  directing  the 
application  by  the  guardian  of  the  infant's  property, 
to  the  support  and  education  of  the  infant,  of  such 
sum  as  to  the  Surrogate  seems  proper,  out  of  the  income 
of  the  infant's  property,  or  where  the  income  is  inade- 
quate for  that  purpose,  out  of  the  principal." 

6.  In  4  Redf,j  360,  the  following  is  stated  to  be  the 
law  when  the  parent  is  the  guardian  of  his  child : 
"It  is  then  no  part  of  the  duty  of  a  guardian,  simply 
as  such,  to  contribute  to  the  support  of  the  ward  out 
of  his  own  funds,  but  it  is  the  primary  duty  of  a 
parent,  whether  father  or  mother,  if  of  sufficient 
ability.  Without  regard  to  this  duty,  imposed  by  the 
law  of  nature,  our  statutes  expressly  recognize  the 
obligation  of  the  parent  to  prevent  the  child  from 
becoming  a  public  charge.  If,  however,  the  parent 
be  also  the  guardian  of  a  minor,  having  an  estate  of 
its  own,  then  the  circumstances  of  the  parent  as  well 
as  the  amount  of  the  estate  of  the  ward,  may  be 
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taken  into  consideration  in  fixing  the  degree  of,  and 
determining  whether  there  is  any  liability  of  the 
fonner  (Matter  of  Burke,  4  Sandf.  Ch.,  617 ;  Matter 
of  Kane,  2  Barh.  Ch.,  375 ;  Miller  v.  Rogers,  6  Johns.., 
566).  The  same  cases  also  establish  the  principle  that 
an  allowance  may  be  made  for  past  maintenance  and 
support  of  a  ward  in  a  proper  case.  No  inflexible 
rule  can  be  established,  but  each  case  must  be  deter- 
mined on  the  facts  peculiar  to  it.  The  proper  course 
to  pursue,  when  the  income  is  insufficient,  is  for  the 
guardian  to  make  application  to  the  court  for  leave  to 
use  so  much  of  the  principal  as  may  be  necessary ; 
but  in  case  he  proceed  without  such  leave,  the  court 
muy,  if  the  proceedings  seem  to  have  been  wise,  and 
for  the  welfare  of  the  ward,  sanction  it." 

7.  We  invite  special  attention  to  the  following  pro- 
visions of  the  Code : 

§  2842.  A  general  guardian  of  an  infant's  property, 
appointed  by  a  Surrogate's  court,  must,  in  the  month 
of  January  of  each  year,  as  long  as  any  of  the  in- 
fant's propertj^  or  of  the  proceeds  thereof,  remains 
under  his  control,  file  in  the  Surrogate's  court  the 
following  papers : 

1.  An  inventory,  containing  a  full  and  tnie  state- 
ment and  description  of  each  article  or  item  of  per- 
sonal property  of  his  ward,  received  by  him  since  his 
appointment,  or  since  the  filing  of  the  last  annual 
inventory,  as  the  case  requires:  the  value  of  each 
article  or  item  so  received ;  a  list  of  the  articles  or 
items  remaining  in  his  hands;  a  statement  of  the 
manner  in  which  he  has  disposed  of  each  article  or 
item  not  remaining  in  his  hands ;  and  a  full  descrip- 
VoL.  VI.— 32 
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tion  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of 
money  during  the  preceding  year ;  in  which  he  must 
charge  himself  with  any  balance  remaining  in  his 
hands  at  the  conclusion  of  the  year,  to  be  charged  to 
him  in  the  next  year's  account. 

§  2843.  With  the  inventory  and  account,  filed  as 
prescribed  in  the  last  section,  must  be  filed  an  affidavit^ 
which  must  be  made  by  the  guardian,  unless,  for  good 
cause  shown  in  the  affidavit,  the  Surrogate  permit? 
the  same  to  be  made  by  an  agent  or  attorney,  who  is 
cognizant  of  the  facts.  The  affidavit  must  state,  in 
substance,  that  the  inventory  and  account  contain,  to 
the  best  of  the  affiant's  knowledge  and  belief,  a  full 
and  true  statement  of  all  the  guardian's  receipts  and 
disbursements,  on  account  of  the  ward ;  and  all 
money  and  other  personal  property  of  the  ward,  which 
have  come  to  the  hands  of  the  guardian,  or  have  been 
received  by  any  other  person  by  his  order  or  authority, 
or  for  his  use,  since  his  appointment,  or  since  the  fil- 
ing of  the  last  annual  inventory  and  account,  as  the 
case  requires  ;  and  of  the  value  of  all  such  property : 
together  with  a  full  and  true  statement  and  account 
of  the  manner  in  which  he  has  disposed  of  the  same, 
and  all  the  property  remaining  in  his  hands  at  the 
time  of  filing  the  inventory  and  account ;  and  a  full 
and  true  description  of  the  amount,  and  nature  of 
each  investment  made  by  him  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires ;  and  that  he  does  not 
know  of  any  error  or  omission  in  the  inventory  or 
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account;  to  the  prejudice  of  the  ward.  The  Surrogate 
must  annex  a  copy  of  this  and  the  last  section,  to  all 
letters  of  guardianship  of  the  property  of  an  infant 
issued  from  his  court. 

We  do  not  think  guardians  appreciate  the  impor- 
tance of  conforming  to  these  positive  commands  of 
the  law.  Such  a  sworn  statement  has  a  tendency  to 
impress  upon  them  the  necessity  of  keeping  accurate 
accounts,  and  of  making  legal  investments.  In  the 
next  place,  in  case  of  the  loss  or  destruction  of  their 
securities  or  accounts,  they  would  find  it  not  chily  a 
matter  of  convenience  but  of  safety  for  them  to  have 
the  annual  records  of  their  dealings  with  the  trust 
estate  in  possession  of  the  court,  and  besides  this,  in 
case  of  their  death  their  heirs  would  have  no  difl&culty 
in  ascertaining  the  liability  of  the  guardian;  they 
would  know  where  to  find  a  statement  of  the  guard- 
ian's relation  with  his  ward.  So  too,  if  any  friend  of 
the  minor  had  reason  to  believe  the  interests  of  the 
ward  were  not  properly  taken  care  of,  he  would  know 
where  to  ascertain  the  true  condition  of  affairs,  and 
could  give  such  information  to  the  Surrogate  as  might 
be  necessary  to  secure  prompt  action  on  his  part  to 
protect  the  ward's  estate  from  injury. 

But  we  think  the  section  of  the  Code  above  quoted 
should  be  amended  so  that  in  addition  to  filing  such  a 
statement  as  the  law  requires  with  the  Surrogate  in 
the  month  of  January  of  each  year,  the  guardian 
should  also  be  required  to  serve  a  copy  of  his  state- 
ment upon  each  of  his  bondsmen,  in  order  that  they 
may  know  the  extent  of  their  liability  as  bondsmen 
and  the  condition  of  the  ward's  estate.  If  a  person 
indorses   a  note,  his  liability  generally  ceases  in  a 
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short  time;  if  he  signs  an  administrator's  bond  the 
estate  is  ordinarily  settled  at  the  expiration  of  eight- 
een months,  and  sometimes  at  the  end  of  a  year ;  but 
guardians'  bonds  run  from  a  very  short  period  up  to 
twenty  years.  We  think  men  liable  upon  this  class 
of  bonds  should  have  exceptional  protection,  and  we 
know  of  no  more  certain  and  effective  way  than  to 
require  guardians  to  serve  a  copy  of  their  annual 
statement  upon  their  sureties.  The  bondsmen  could 
then  determine  whether  the  condition  of  the  estate 
was  such  that  they  were  willing  to  remain  liable  any 
longer  upon  the  guardian's  bond,  and  if  they  did  not 
so  wish  to  remain,  could  then  make  application  to  the 
Surrogate  to  be  relieved  from  any  further  liability. 

It  is  true  the  Surrogate  has  no  power  to  compel  a 
guardian  to  serve  a  copy  of  his  annual  statement  upon 
his  bondsmen  in  the  month  of  January  in  each  year, 
but  if  it  is  not  hereafter  done  we  suggest  that  the 
sureties  make  application  to  the  Surrogate  to  be 
relieved  from  further  liability,  whereupon  an  order 
would  be  made  requiring  the  guardian  to  file  a  new 
bond  or  to  be  removed  from  office.  Beside  the  pro- 
tection which  the  bondsmen  would  receive  by  pursu- 
ing the  course  we  have  suggested,  the  minor  would 
also  receive  additional  protection  to  his  estate,  because 
the  bondsmen,  who  have  direct  personal  and  financial 
interest  in  knowing  the  condition  of  his  estate  and  in 
watching  over  his  affairs,  would  be  in  a  condition  to 
call  the  attention  of  the  Surrogate  to  any  irregulari- 
ties or  mismanagement  on  the  part  of  the  guardian. 

The  present  case  illustrates  the  justice  and  advan- 
tages of  such  a  course  as  we  have  pointed  out  because 
if  the  bondsmen  had  known  the  uses  to  which  Mrs, 
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Bushnell  put  her  childreu's  money,  we  presume  they 
would  not  have  remained  long  on  her  bond,  and  she 
would  have  been  compelled  by  the  Surrogate  to  in- 
vest, and  keep  invested,  the  funds  of  her  wards,  till 
they  become  of  age,  nor  would  there  have  been  any 
loss  to  May  of  many  thousand  dollars  upon  the  mort- 
gage given  to  the  county  treasurer  for  her  benefit. 

As  near  as  can  be  estimated,  there  is  annually 
placed  in  the  hands  of  guardians  an  average  of  not 
less  than  ^50,000,  and  if  we  assume  a  period  of  eight 
years  as  the  average  length  of  a  guardianship  it  will 
be  seen  that  there  is  the  sum  of  $400,000  in  the 
hands  of  guardians,  varying  in  amounts  from  very 
small  sums  to  many  thousands.  Bonds  have  been 
given  for  this  amount  by  men  who  swear  they  are 
worth  twice  the  sum  above  named,  so  that  there  is 
probably  not  less  than  one  thousand  men  in  the 
county  who  are  directly  and  financially  interested  in 
knowing  the  condition  of  the  estate  for  which  they 
stand  as  sureties,  and  in  our  judgment  ought  to  know 
at  stated  intervals  whether  the  trust  fund  is  secure  or 
not,  and  whether  the  guardians  are  properly  discharg- 
ing their  duties.  Men  will  go  upon  such  bonds  with 
less  reluctance  if  they  know  that  they  must  be  occa- 
sionally consulted  in  regard  to  the  management  of 
the  estate  or,  at  least,  be  permitted  to  know  its  condi- 
tion at  frequent  intervals. 

So,  too,  it  would  have  a  tendency  to  make  guar- 
dians more  careful,  if  they  felt  that  for  every  minor, 
whose  property  was  in  their  hands  as  guardian,  there 
were  at  least  two  responsible  men,  watching  over  his 
affairs  and  ready,  at  all  times,  to  protect  not  only  his 
person  but  his  property,  from  wrong.     It  is  important. 


Digitized  by  VjOOQ IC 


502  APPENDIX. 


then,  that  these  estates,  whether  large  or  small,  which 
have  been  left  to  these  minor  children,  should  be 
carefully  watched  and  tended,  and  devoted  to  their 
interests  and  happiness.  A  little  help,  as  they  start 
out  in  life,  may  be  the  means  of  moulding  their  des- 
tiny wisely,  may  be  the  stepping  stones  to  a  life 
respected  and  honored  by  all.  To  aid  and  protect 
them,  the  court  is  ever  ready  to  listen  to  their  ap- 
peals, its  hands  are  always  near  to  lead  them  in  paths 
of  safety,  its  doors  are  evermore  ajar  awaiting  the 
tread  of  every  child  to  whom  a  wrong  has  been  done. 
In  the  closed  bud  of  their  unblossomed  years  lie  sleep* 
ing,  dreaming,  the  good  or  ill  whose  fruit  may  here- 
after ripen  upon  the  tree  of  life,  and  it  is  the  duty  of 
the  court  to  see  that  the  heritage  which  some  father 
or  mother  has  left  them  shall  nourish  its  roots  and 
make  shapely  the  boughs  from  which  the  harvest 
must  be  gathered. 

8.  Guardians  should  not  loan  the  money  of  their 
wards  upon  personal  security,  for,  if  they  do  so,  and 
the  maker  of  such  securities  subsequently  becomes  in- 
solvent, they  will  be  compelled  to  make  good  the  loss 
to  the  estate,  and  in  addition,  will  be  compelled  to 
bear  the  expenses  of  litigation  made  necessary  to  col- 
lect the  funds  thus  improperly  invested.  While  the 
statutes  of  this  State  have  not  specified  any  particular 
class  of  securities  in  which  trust  funds  should  be  in- 
vested the  courts  have  generally  held  that  trustees 
must  invest  in  loans  on  real  estate,  in  the  bonds  of 
the  State,  or  of  the  United  States,  and  that  neither 
good  faith,  care,  nor  diligence  will  protect  them  in 
the  event  of  loss,  where  this  rule  is  departed  from. 
No  loan  should  be  made  upon  real  estate  for  more 
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than  half  its  value,  and  in  every  instance  there  should 
be  an  official  search  showing  a  clear  title  to  the  land. 

If  satisfactory  securities  cannot  be  obtained  after 
reasonable  efforts  to  do  so,  the  money  should  be  de- 
posited in  some  savings  bank  where  it  will  draw 
interest  until  securities  can  be  obtained. 

9.  Guardians  should  deposit  all  trust  funds  as  soon 
as  received  by  them  in  some  bank  of  good  repute, 
because,  if  kept  about  their  persons  or  in  their  dwell- 
ings, and  the  money  is  stolen  or  lost,  or  destroyed  by 
fire,  tliey  will  be  liable  for  its  loss.  In  Cornwall  v. 
Deck  (8  Huiiy  122),  an  administratrix  kept  a  large 
amount  belonging  to  the  estate  in  her  house,  and  the 
same  was  stolen.  The  court  held  her  liable  therefor, 
and  said  that  the  trustee,  at  the  present  time  when 
banks  and  places  of  safe  deposit  so  largely  abound, 
would  be  held  liable  for  negligence,  because  a  man  of 
common  prudence,  and  acting  with  caution,  would  not 
retain  the  custody  of  money  or  valuables  lig^ble  to  be 
stolen  in  such  a  place,  when  he  could  easily  deposit 
them  in  a  place  of  safety.  It  is  repeatedly  held  that 
if  a  trustee,  in  the  exercise  of  his  best  judgment,  de- 
posits money  in  a  bank  of  good  repute  that  he  is  not 
liable  in  the  event  of  the  failure  of  the  banl^.  In 
Wharton  on  Negligence,  §  519,  and  cases  there  cited, 
it  is  held  that  a  guardian  having  funds  of  his  ward, 
should  not  keep  them  in  his  house,  but  deposit  them 
in  a  bank. 

Again,  these  funds  should  be  deposited  to  his  credit 
as  guardian,  and  not  to  his  individual  account  in  the 
bank  or  mixed  with  his  own  funds,  for  if  he  mixes  the 
trust  funds  with  his  own,  and  uses  them  in  his  busi- 
ness, he  is  liable  to  pay  compound  interest,  not  only 
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as  a  penalty  for  his  improper  conduct  in  relation  to 
the  trust  fund,  but  also  to  enable  the  ward  to  receive 
all  the  interest  which  his  money  would  have  earned 
if  invested  and  its  accumulations  kept  re-invested. 

10.  Under  no  circumstances,  no  matter  how  great 
the  temptation,  should  guardians  appropriate  the 
money  of  the  ward  to  their  own  use.  This  fund 
should  be  regarded  as  sacred  against  their  touch  for 
such  a  purpose.  In  a  legal  sense,  the  ward  is  their 
neighbor  and  his  castle  should  be  secure  against  the 
uninvited  steps  of  him  who  seeks  to  enter  for  an  il- 
legal purpose.  And  yet  men  who  would  not  for  a 
moment  think  of  taking  another's  property  without 
his  consent,  and  devoting  it  to  their  own  use,  do  not 
hesitate  occasionally  to  appropriate  funds  in  their 
hands  as  trustees  to  their  own  benefit,  or  the  benefit 
of  others.  In  order  that  guardians  and  others  ha\dng 
trust  funds  in  their  hands  may  know  the  danger  they 
run  by  appropriating  such  funds  to  their  own  use, 
may  know  the  criminal  character  of  such  an  act  and 
the  penalties  tp  which  they  may  be  subjected,  we 
quote  §  541  of  the  Penal  Code : 

"  A  person  acting  as  executor,  administrator,  com- 
mittee, guardian,  receiver,  collector  or  trustee  of  any 
description,  appointed  by  a  deed,  will  or  other  instru- 
ment, or  by  an  order  or  judgment  of  a  court  or  officer, 
who  secretes,  witholds,  or  otherwise  appropriates  to 
his  own  use,  or  that  of  any  person  other  than  the  true 
owner,  or  person  entitled  thereto,  any  money,  goods, 
things  in  action,  security,  evidence  of  debt  or  of  pro- 
perty, or  other  valuable  thing,  and  any  proceeds 
thereof,  in  his  possession  or  custody  by  virtue  of  his 
office,  employment  or  appointment,  is  guilty  of  grand 
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larceny  in  such  degree  as  is  herein  prescribed,  with 
reference  to  the  amount  of  such  property,  and  upon 
conviction,  in  addition  to  the  punishment  in  the  chap- 
ter prescribed  for  such  larceny,  may  be  adjudged  to 
pay  a  fine,  not  exceeding  the  value  of  the  property 
so  misappropriated  or  stolen,  with  interest  thereon 
from  the  time  of  the  misappropriation,  withholding  or 
concealment  and  twenty  per  centum  thereupon  in  ad- 
dition, and  to  be  imprisoned  for.  not  more  than  five 
years  in  addition  to  the  term  of  grand  larceny,  ac- 
cording to  this  chapter,  unless  the  fine  is  sooner  paid. 
We  have  done.  All  the  suggestions  we  have  made 
in  regard  to  the  duties  of  guardians  may  be  summed 
up  in  the  words  of  Him  who  spake  as  never  man 
spake — "Therefore  all  things  whatsoever  ye  would 
that  men  should  do  to  you,  do  ye  even  so  to  them ; 
for  this  is  the  law  and  the  prophets."  Do  then  unto 
these  children  thus  placed  in  your  care  as  you  would 
that  men  should  do  to  yours,  if  you  shall  pass  away 
from  earth  in  their  youth,  and  you  will  have  dis- 
charged your  duties  with  fidelity  to  the  trust  reposed 
in  you,  and  all  your  acts  will  meet  with  the  approval 
of  the  court. 
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UNSETTLED  ACCOUNTS. 

[March,  1888.] 

Ransom,  S. — The  power  and  duty  of  the  Surrogate 
to  call  upon  executors,  administrators,  guardians  and 
testamentary  trustees  to  account  upon  his  own  motion 
has  been  lost  sight  of  by  persons  holding  such  posi- 
tions, and  by  many  attorneys,  on  account,  probably, 
of  the  fact  that,  as  a  rule,  such  officers  are  usually 
proceeded  against  by  those  having  an  interest  in  the 
estates  committed  to  their  charge.  The  history  of 
the  origin  of  the  office  of  Surrogate  clearly  shows  that 
he  is  to  act  in  the  place  of  a  deceased  person  :  and  on 
his  own  motion  he  may  and  should  require  any  exec- 
utor, administrator,  guardian  or  testamentary  trustee, 
or  trustee  appointed  by  himself,  to  give  an  account  of 
his  stewardship. 

The  reason  for  this  rule  is  obvious,  and  there  is 
abundant  authority  to  sustain  it.  In  the  great  city 
and  county  of  New  York,  thousands  of  these  officers 
are  appointed  by  the  Surrogate  every  year,  and  in 
many  instances  they  have  not  pretended  to  comply 
with  the  law,  which  requires  them  to  account,  espe- 
cially those  who  have  not  been  required  to  give  secu- 
rity for  the  faithful  performance  of  their  duties. 

Again,  many  of  these  officers  seem  to  regard  the 
estates  in  their  charge  as  in  some  sense  their  own, 
and  they  act  accordingly,  and  others,  through  sheer 
ignorance  and  incapacitj'^,  carlessness  and  rank  dis- 
honesty, evade  and  avoid  their  duty  to  account.  A 
Very  large  number — perhaps  the  larger  number — of 


Digitized  by  VjOOQ IC 


APPENDIX.  507 


the  beneficiaries  of  estates,  are  so  under  the  dominion 
of  these  officers  that  they  are  practically  helpless. 
Many  others  have  not  the  pecuniary  ability  to  take 
proceedings  to  compel  an  accounting,  which  always 
entails  a  more  or  less  heavy  expense :  and  so,  from 
these  causes  and  others  which  could  be  stated,  such 
officers  remain  practically  forever  in  the  possession  of 
estates  which  do  not  belong  to  them  and  which  should 
be  distributed. 

It  is  no  doubt  true  that  the  Surrogate  cannot,  on 
his  own  motion,  compel  a  judicial  settlement — that  is, 
a  final  settlement  of  the  account — ^but  an  account 
which  is  defined  to  be  "  intermediate "  can  be  com- 
pelled and  the  officer  may  be  required  by  the  Surro- 
gate to  execute  his  decree  thereon,  or  punish  him  as 
for  a  contempt,  or  remove  him,  or  both.  This  must 
be  so,  otherwise  there  is  no  force  whatever  in  the 
plain  provisions  of  the  statute  hereafter  cited. 

However  this  may  be,  I  have  determined  upon  a 
course  of  duty  in  regard  to  these  matters,  and  I  shall 
call  upon  all  such  officers  who,  for  a  considerable 
period  of  time  after  eighteen  months  since  their  ap- 
pointment, have  not  accounted,  to  do  so.  No  doubt, 
in  most  cases,  such  officers  will  thereupon  petition  the 
court  for  a  judicial  settlement  of  their  accounts ;  that 
would  be  their  plain  duty  at  least.  In  all  cases  of  an 
accounting  the  Surrogate  is  authorized  by  sections 
2546  and  2573  of  the  Code  of  Civil  Procedure,  which 
is  a  substantial  re-enactment  of  former  provisions  of 
the  Revised  Statutes,  to  appoint  referees  to  take  and 
report  the  evidence  upon  the  facts "to  ex- 
amine an  account  rendered,  to  hear  and  determine  all 
questions  arising  on  the  settlement  of  such  an  account 
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which  the  Surrogate  has  power  to  determine  "  (Matter 
of  Eitch,  2  Redf,y  239).  In  this  case  the  court  says 
"  that  wherever  this  court  has  the  power  to  compel  a 
representative  of  an  estate  to  render  an  account^  that 
proceeding  involves  the  authority  to  consider  and 
pass  upon  the  accuracy  of  the  account,, and  to  refer 

it  to  an  auditor  to  determine  its  accuracy  " 

(see  Geer  v.  Ransom,  5  Redf.^  578 ;  Matter  of  Sco- 
field,  Daily  Reg.,  Feb'y  25,  1881;  Westervelt  v. 
Gregg,  1  Barb.,  Ch,  479 ;  Matter  of  Douglas,  3  Redf., 
538  ;  Tucker  v.  McDermott,  2  Redf.y  312).  In  this 
last  case  the  Surrogate  issued  an  order  requiring  the 
tesbimentary  trustees  to  render  an  account. 

The  following  cases  are  decisive  upon  the  question, 
and  impel  me  forward  on  the  line  of  duty  marked 
out: 

Campbell  v.  Bruen  (1  Bradf.,  224) :  "  After  eighl> 
een  months  an  executor  may  be  required  to  render 
an  account,  either  on  the  application  of  some  person 
having  a  demand  against  the  personal  estate  of  the 
deceased  as  creditor,  legatee  or  next  of  kin,  or  by  the 
Surrogate  on  his  own  motion,  without  such  applica- 
tion ..."  Thomson  v.  Thomson  (  1  Bradf.,  24): 
"  Surrogate,  of  his  own  motion,  can  enforce  the  return 
of  an  inventory  after  three  months  from  the  time  of 
issuing  letters  testamentary  or  of  administration,  and 
the  rendering  of  an  account  after  the  expiration  of 
eighteen  months. 

In  Rogers  v.  King  (8  Paige,  210),  the  court  decided 
that  the  Surrogate  has  concurrent  jurisdiction  with  a 
court  of  equity  to  compel  administrators  to  account 
and  make  distribution. 

In  Gratacap  v.  Phyfe  (1  Barh.  Ch,,  485),  Chancellor 
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Walworth  says :  "  The  statute  authorizes  the  Surro- 
gate to  make  an  order  after  the  expiration  of  eighteen 
months  from  the  time  of  the  appointment  of  the  ad- 
ministrator, that  he  render  an  account  of  his  proceed- 
ings, &nd  such  an  order  may  be  granted  upon  the 
application  of  a  person  having  a  demand  against  the 
personal  estate  of  the  decedent  as  creditor,  legatee  or 
next  of  kin,  or  in  behalf  of  a  minor  having  such 
claim,  or  it  may  be  made  by  the  Surrogate  ex -officio, 
without  any  such  application.  The  proceedings,  how- 
ever, are  entirely  different  where  the  order  is  made 
by  the  Surrogate  ex-officio,  from  what  they  are  when 
it  is  made  upon  an  application  in  behalf  of  a  person 
interested  as  a  creditor  or  as  a  legatee  or  as  the  next  of 
kin  of  the  decedent.  In  the  first  case  it  may  per- 
haps sometimes  be  proper  for  the  Surrogate  to  make 
an  absolute  order  in  the  first  instance,  as  it  is  a  matter 
resting  in  the  discretion  of  the  Surrogate,  whether  he 
will  or  will  not  require  an  account  of  the  administra- 
tion of  the  estate,  although  no  person  interested 
thinks  proper  to  institute  a  suit  for  that  purpose. 
And  it  undoubtedly  is  a  proper  exercise  of  such  dis- 
cretion for  the  Surrogate  to  require  such  an  account 
ex-ofl&cio  whenever  in  his  opinion  the  rights  of  minors 
who  are  interested  in  the  estate,  as  legatees  or  next 
of  kin,  render  such  an  account  proper  (Roberts  v. 
Roberts,  2  Lee's  Ecdes.  Rep.,  399)." 

By  R.  S.,  Part  H.,  ch.  VI.,  title  3,  article  3,  §  52, 
"an  executor  or  administrator,  after  the  expiration 
of  eighteen  months  from  the  time  of  his  appointment, 
may  be  required  to  render  an  account  of  his  proceed- 
ings by  an  order  of  the  Surrogate,  to  be  granted  upon 
application  from  some  person  having  a  demand  against 
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the  personal  estate  of  deceased,  either  as  creditor, 
legatee  or  next  of  kin,  or  of  some  person  on  behalf  of 
any  minor  having  such  claim ;  or  without  such  appli- 
cation. .  .  •" 

By  sec.  73  it  is  provided :  "  If,  upon  being  required 
by  any  Surrogate  to  render  an  account,  an  executor 
or  administrator  desires  to  have  the  same  finally  set- 
tled, he  may  apply  to  the  Surrogate  for  a  citation, 
which  such  Surrogate  shall  issue,  requiring  the  credi- 
tors and  next  of  kin  of  the  deceased,  and  the  legatees, 
if  there  be  any,  to  appear  before  him  on  some  day 
therein  to  be  specified  and  to  attend  the  settlement  of 
such  account." 

From  these  two  sections  it  will  be  seen  that  before 
the  Code  of  Civil  Procedure  went  into  eflEect,  an  inter- 
mediate accounting  could  be  compelled  by  the  Surro- 
gate on  his  own  motion  at  any  time  after  the  expiration 
of  eighteen  months  from  the  time  of  the  appointment 
of  the  executor  or  administrator. 

The  provisions  in  the  Code  of  Civil  Procedure  which 
have  taken  the  place  of  the  above  two  sections  are 
sections  2723,  2724  and  2726. 

Section  2723  governs  and  relates  solely  to  the  ren- 
dition of  an  intermediate  account  by  an  executor  or 
administrator  j  it  provides  that  the  Surrogate  may,  in 
his  discretion,  make  an  order  requiring  an  executor 
or  administrator  to  render  an  intermediate  account. 
In  either  of  four  cases  the  first  three  subdivisions  re- 
late in  specific  language  to  where  the  proceeding  is 
instituted  by  a  creditor,  legatee,  etc.,  but  subdivision 
four  provides : 

"  Where  eighteen  months  have  elapsed  since  letters 
were  issued  and  no  special  proceeding  upon  a  petition 
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for  a  judicial  settlement  of  the  executor's  or  adminis- 
trator's account  is  pending." 

The  learned  codifier,  in  commenting  upon  this  sec- 
tion, says  that  subdivision  4  has  been  taken  from  2  R. 
S.,  Part  2,  ch.  6,  tit.  3,  sec.  52,  amended  by  confining 
it  to  a  case  where  proceedings  for  a  judicial  settlement 
have  not  been  taken,  in  accordance  with  the  supposed 
intent  of  the  legislature,  that  one  object  of  conferring 
upon  the  Surrogate  a  general  power  to  cite  the  execu- 
tor or  administrator  to  account,  without  a  petition, 
was  doubtless  to  enable  persons  interested  to  deter- 
mine whether  a  final  accounting  was  necessary.  It  is 
thus  apparent  that  section  2723  was  intended  to  give 
the  Surrogate  the  same  power  as  to  the  compelling  of 
the  filing  of  an  intermediate  accoimt  as  the  Revised 
Statutes,  with  this  one  exception,  that  where  proceed- 
ings for  the  judicial  settlement  have  been  taken,  an 
intermediate  account  cannot  be  asked  for  either  by  a 
creditor,  legatee,  etc.,  or  by  the  Surrogate  himself. 
Now  it  is  important  to  understand  why  this  distinction 
exists.  It  is  this  :  By  the  Revised  Statutes  there  was 
no  provision  for  the  judicial  settlement  of  an  execu- 
tor's or  administrator's  account  unless  a  proceeding 
was  instituted  primarily  for  an  intermediate  accoimt- 
ing  by  a  person  having  a  demand  against  the  person- 
alty of  deceased  or  by  the  Surrogate  himself,  and 
then  the  executor  or  administrator  could  petition  that 
his  account  be  finally  settled,  and  in  no  other  way 
could  a  judicial  settlement  be  had. 

Section  2723  of  the  Code  of  Civil  Procedure  refers 
exclusively  to  the  rendition  of  an  intermediate  account, 
and  section  2724  provides  in  what  cases  a  judicial  set- 
tlement of  the  account  may  be  compelled,  and  section 


Digitized  by  VjOOQ IC 


512  APPENDIX. 


2726  sets  forth  the  procedure  on  such  an  application. 
It  is,  therefore,  obvious  that  if  a  proceeding  for  the 
judicial  settlement  of  an  executor's  or  administrator's 
account  is  pending,  that  an  application  for  an  interme- 
diate account  would  be  unnecessary,  and  useless  for 
the  purpose  of  determining  the  condition  of  the  estate. 

The  proceedings  which  were  formerly  covered  by 
one  section  of  the  Revised  Statutes  are  now  separated 
and  governed  by  the  three  sections  of  the  Code  named. 
It  is,  therefore,  conclusive  that  the  Surrogate,  on  his 
own  motion,  has  the  power  to  compel  the  rendition  of 
an  intermediate  account  by  an  executor  or  adminis- 
trator after  eighteen  months  have  expired  since  their 
appointment.  But  we  must  go  a  step  further.  It 
would  be  an  easy  matter  for  the  accounting  party  to 
present  an  alleged  account,  which  disclosed  little  or 
nothing,  or  may  be  absolutely  false  in  every  particular; 
and  if  the  jurisdiction  and  power  of  the  Surrogate 
ceases  as  soon  as  the  alleged  account  is  filed,  the  pro- 
ceeding has  failed  to  benefit  the  estate  or  the  parties 
interested  therein  in  the  least.  The  fraudulent  or  mis- 
taken character  of  the  account  could  not  be  proved, 
nor  could  its  correctness  be  impeached,  and  thus  the 
whole  proceeding  would  be  useless  for  the  purpose  of 
procuring  a  true  and  correct  account. 

I  am  convinced,  however,  that  the  power  of  the 
Surrogate  does  not  cease  there ;  that  upon  the  filing 
of  the  intermediate  account  he  can  compel  the  account- 
ing party  to  submit  to  an  examination,  the  same  as  if 
objections  to  the  account  had  been  filed  and  his  ac- 
count contested. 
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SURROGATE  COURT  RULES,  N.  Y.  COUNTY. 

[In  force  January  1st,  1888.] 

Rule  1.  A  special  motion  calendar  will  be  called  on  each 
Thursday  at  10:30  A.  M.,  except  during  the  month  of  August. 
No  calendar  will  be  called  during  that  month. 

Rule  2.  To  entitle  a  motion  or  proceeding  to  be  entered 
upon  the  motion  calendar,  proof  of  service  of  all  orders, 
citations,  summons  and  other  papers  on  which  the  motion  or 
application  shall  be  made,  must  be  furnished  to  the  clerk  of 
this  court  at  or  before  1  o'clock  on  the  day  preceding  the 
calendar  day.  No  motion  shall  be  adjourned  without  show- 
ing to  the  satisfaction  of  the  Surrogate  legal  grounds  there- 
for; except  upon  the  leturn  day  thereof,  when  it  may  be 
adjourned  for  a  week  on  filing  with  the  clerk  the  written 
consent  of  the  parties. 

Rule  3.  No  mandate  issued  out  of  this  court  shall  be 
deemed  duly  served,  unless  copies  of  the  petition  or  other 
paper  or  papers  upon  which  it  shall  be  issued,  and  upon  which 
relief  is  sought,  shall  be  served  with  it,  except  the  following : 

1.  Citation  to  attend  probate. 

2.  Citation  to  revoke  probate: 

3.  Citation  on  application  for  administration. 

4.  Citation  for  intermediate  account. 

5.  Citation  to  attend  judicial  settlement  of  account. 

6.  Citation  to  temporary  administrator  to  account. 

7.  Citation  to  principal  in  a  bond  to  give  new  sureties  in 
place  of  sureties  who  apply  to  be  released. 

8.  Order  of  temporary  administrator  to  make  deposit. 

9.  Order  to  executor  to  appear  and  qualify. 

10.  Order  requiring  the  executor  or  administrator  to  file 
inventory. 

11.  Why  an  account  should  not  be  made  on  Surrogate's 

motion. 

Vol.  VI.— 33 
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Rule  4.  A  party  seeking  to  contest  the  probate  of  a  Inst 
will  and  testament  must  file  a  written  appearance  with  the 
clerk  of  this  courts  together  with  a  written  and  verified  an- 
swer, containing  a  concise  statement  of  the  grounds  of  his 
objection  to  such  probate,  and  any  facts  he  may  allege  tend- 
ing  to  show  a  want  of  jurisdiction  of  the  Surrogate  court 
to  hear  such  probate.  In  case  such  jurisdiction  shall 
be  denied  or  the  right  of  any  objecting  party  to  appear  and 
contest  shall  be  questioned,  the  Surrogate  will  first  hear  and 
pass  upon  the  question  of  jurisdiction  of  the  status  of  the 
contestant,  unless  for  the  convenience  of  the  parties  or  the 
court,  the  Surrogate  shall  order  otherwise.  When  a  con- 
testant files  with  the  SuiTOgate  the  notice  provided  for  by 
section  2618  of  the  Code  of  Civil  Procedure,  requiring  the 
examination  of  all  the  subscribing  Witnesses  to  a  will,  or 
any  other  material  witness,  he  must  present  with  such  notice 
an  affidavit  showing  the  materiality  of  the  testimony  of  the 
witnesses  or  witness  sought  to  be  examined,  and  an  order 
requiring  the  production  by  the  proponent  of  such  witnesses 
or  witness.  A  copy  of  such  order,  if  the  same  shall  be 
signed  by  the  Surrogate,  must  be  immediately  served  upon 
the  proponent  or  his  attorney. 

In  probate  proceedings  when  all  parties  in  interest  have 
waived  the  service  of  citation,  notice  of  at  least  two  days 
must  be  given  to  the  probata  clerk  before  the  testimony  of 
the  subscribing  witnesses-will  be  taken. 

In  probate  proceedings,  the  will,  if  not  filed  with  the  peti- 
tion, must  be  deposited  with  the  probate  clerk  at  least  two 
days  before  the  return  day  of  the  citation,  otherwise  an  ad- 
journment will  be  taken  to  afford  time  for  the  preparation 
of  the  necessary  papers. 

Rule  6.  Wherever  a  party  shall  put  in  issue  on  probate, 
the  validity,  construction  or  the  effect  of  any  disposition  of 
personal  property  under  section  2624  of  the  Code,  if  it  shall 
appear  to  the  Surrogate  that  the  persons  interested  in  such 
construction  are  not  before  the  court,  he  shall  suspend  the 
determination  of  such  question  until  such  persons  shall  be 
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made  parties ;  and  the  executor  named  in  the  will  shall  not 
be  held  to  represent  the  legatees  therein  for  the  purpose  of 
such  construction. 

Rule  6.  Whenever  any  person  shall  appear  in  support  of 
the  will  propounded  under  section  2617  of  the  Code,  such 
person  shall  not  thereby  become  entitled  to  recover  any 
costs  on  the  probate  of  said  will,  unless  it  shall  appear  to 
the  satisfaction  of  the  Surrogate  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by 
the  executor  named  in  the  will  and  his  counsel. 

Rule  7.  On-  any  accounting  by  an  executor,  administra- 
tor,  guardian  or  trustee,  which  may  be  contested,  any  party 
interested,  or  a  creditor  desiring  to  contest  the  account,  shall 
file  specific  objections  thereto  in  writing,  and  serve  a  copy 
thereof  upon  the  accounting  party,  or  upon  his  attorney  in 
case  he  shall  have  appeared  by  attorney,  within  eight 
days  after  the  filing  of  the  account  in  the  Surrogate's  office, 
where  the  accounting  is  a  compulsory  one,  and  within  eight 
days  after  the  return  of  the  citation  where  the  accounting  is 
a  voluntary  one,  or  within  such  further  or  other  time  in 
either  case  as  shall  be  allowed  by  the  Surrogate ;  and  the 
contest  of  such  account  shall  be  confined  to  the  items  or 
'  matter  so  objected  to.  If  it  shall  appear  to  the  satisfaction 
of  the  Surrogate  by  affidavit  or  petition  that  an  examination 
of  the  accounting  party  will  be  necessary  to  enable  the  con- 
testing party  to  interpose  his  objections,  such  examination 
may  be  ordered  by  the  Surrogate  for  that  purpose. 

Rule  8.  When  a  referee's  report  shall  be  filed,  together 
with  the  testimony  taken  before  him,  said  report  shall  be 
confirmed  as  of  course,  unless  exceptions  thereto  shall  be 
filed  by  any  party  interested  in  the  accounting  or  proceeding 
within  eight  days  after  a  written  notice  of  such  filing,  and  a 
copy  of  such  report  shall  have  been  served  upon  the  oppos- 
ing party ;  and  in  case  exceptions  shall  be  so  filed,  any  party 
may  bring  on  the  hearing  of  said  exceptions  on  eight  days' 
notice,  on  any  stated  motion  day  of  said  Surrogate's  court. 
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Rule  9.  All  orders  and  decrees  to  be  entered  in  litigated 
motions,  unless  settled  by  consent,  must  be  noticed  for  settle- 
ment, and  a  copy  of  the  proposed  order  served  at  leas:  one 
day  before  the  same  shall  be  presented  for  settlement  at  the 
Surrogate's  Chambers,  and  all  decrees  to  be  entered  in  con- 
tested probate  or  accounting  proceedings  shall  be  settled  be- 
fore said  Surrogate,  at  his  Chambera,  on  two  days'  notice, 
and  t"he  service  of  a  copy  of  the  proposed  decree ;  and  no 
such  order  or  decree  will  be  signed  in  the  absence  of  the 
opposing  attorney,  unless  proof  or  admission  of  such  service 
shall  be  presented  to  the  Surrogate  on  such  settlement. 

Rule  10.  No  special  guardian  to  represent  the  interests 
oi  an  infant  in  any  proceeding  in  said  Surrogate's  court  will 
be  appointed  on  the  nomination  of  a  proponent  or  the 
accounting  partj',  or  his  attornej',  or  upon  the  a[»plicati<>n  of 
a  person  having  an  interest  adverse  to  that  of  the  inf*int. 
To  authorize  the  appointment  of  a  person  as  a  special 
guardian  on  the  application  of  an  infant  or  otherwise  in  a 
proceeding  in  this  court,  or  to  entitle  a  general  guardian  of 
such  infant  to  appear  for  him  in  such  proceeding,  it  must 
appear  that  such  person,  or  such  general  guardian  is  com- 
petent to  protect  the  rights  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant,  and  is  not  connected 
in  business  with  the  attorney  or  counsel  of  any  party  to  the 
proceeding.  Where  the  application  for  the  appointment  of 
a  special  guardian  is  made  by  another  than  the  infant,  or 
where  the  general  guardian  appears  in  behalf  of  the  infant, 
it  must  appear  that  such  applicant  or  general  guardian  has 
no  interest  adverse  to  that  of  the  infant.  If  such  applicant 
or  general  guardian  is  entitled  to  share  in  the  distribution  of 
the  estate  or  fund  in  which  the  infant  is  interested,  the 
nature  of  the  interest  of  such  applicant  or  general  guardian 
must  be  disclosed.  The  application  for  the  appointment  of 
a  special  guardian,  as  well  as  the  appearance  filed  by  a  gen- 
eral guardian  of  a  minor,  must  in  every  instance  disclose 
the  name  and  residence  and  relationship  to  the  infant  of  the 
person  with  whom  the  infant  is  residing,  whether  or  not  he 
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has  a  parent  living,  and,  if  a  parent  is  living,  whether  or  not 
such  parent  has  knowledge  of,  and  approves,  such  application 
or  appearance;  and  such  knowledge  and  approval  must  be 
sliown  by  the  affidavit  of  such  parent.  If  the  infant  has  no 
parent  living,  like  knowledge  and  approval  of  such  applica- 
tion or  appearance  by  the  person  with  whom  the  infant 
resides  must  be  shown  in  like  manner.  Where  such  appli- 
cation is  made  by  an  infant  over  the  age  of  14  years,  his 
petition  must  show  and  be  accompanied  by  the  affidavit  of 
the  parent  (in  case  the  latter  has  an  interest  adverse  to  that 
of  the  infant),  showing,  in  addition  to  such  knowledge  afore- 
said, that  such  parent  has  not  influenced  the  infant  in  the 
choice  of  the  guardian. 

Rule  11.  In  any  judicial  accounting,  wherein  a  special 
guardian  shall  appear  to  protect  the  interests  of  an  infant 
j)arty  to  such  accounting,  no  decree  will  be  entered  as  upon 
default  against  such  infant,  but  such  decree  shall  be  so  en- 
tered only  on  the  written  report  of  the  guardian  appearing 
for  such  infant  that  he  has  carefully  examined  the  account 
and  finds  it  correct. 

Rule  12.  Whenever  an  infant  interested  in  any  proceed- 
ing in  said  Surrogate's  court  has  a  general  guardian,  no 
decree  will  be  entered  without  appointing  a  special  guardian 
to  represent  said  infant's  interest  therein,  unless  such  gen- 
eral guardian  shall  file  his  appearance  in  writing  with  the 
clerk  of  said  Surrogate's  court. 

Rule  13.  No  costs  will  be  allowed  to  the  petitioner  who 
takes  proceedings  to  compel  the  filing  of  an  inventory  by  an 
executor  or  administrator  unless  such  executor  or  adminis- 
trator shall  have  unreasonably  delayed  to  make  and  file  such 
inventory,  after  having  been  duly  requested  to  do  so  by,  or 
in  behalf  of,  the  petitioner. 

Rule  14.  All  petitions  and  answers  in  this  court,  except 
as  otherwise  expressly  prescribed  by  statute,  shall  be  in 
writing,  and  contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  claim,  objection  or  defense,  and  a  de- 
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niand  of  the  decree,  order  or  other  relief  to  wliich  the  pju  ty 
supposes  himself  to  be  entitled,  which  petition  and  answer 
are  required  to  be  verified. 

Rule  15.  The  deposit  of  securities  for  the  payment  of 
money  belonging  to  an  estate  or  fund,  as  provided  in  section 
2695  of  the  Code  of  Civil  Procedure,  for  the  purpose  of  re- 
ducing the  bond  of  an  executor,  administrator  or  other 
trustee,  shall  be  made  under  the  order  of  the  Surrogate  in 
the  United  States  Trust  Company,  the  New  York  Life  In- 
surance and  Trust  Company,  Farmers'  Loan  and  Trust  Com- 
pany, the  Union  Trust  Company,  the  Mercantile  Trast 
Company,  and  the  Central  Trust  Company  of  New  York, 
subject  to  the  order  of  the  trustee,  to  be  countersigned*  by 
the  Surrogate,  and  not  otherwise. 

Rule  16.  The  respondent,  on  any  appeal  from  a  decree  or 
order  of  this  court,  may,  within  ten  days  after  the  filing  of 
the  undertaking  required  on  such  appeal,  serve  upon  the 
attorney  for  the  appellant  a  written  notice  that  he  excepts 
to  the  sufficiency  of  the  sureties  therein ;  whereupon,  and 
within  ten  days  thereafter,  such  sureties,  or  other  sureties  in 
a  new  undertaking  to  the  same  effect,  must  justify  before  the 
Surrogate  or  his  chief  clerk,  on  five  days'  notice  of  such 
justification,  to  be  served  upon  the  respondent's  attorney,  by 
each  surety  appearing  in  person  before  said  Surrogate  or 
chief  clerk,  and  submitting  to  an  examination,  on  oath,  on 
the  part  of  the  appellant,  touching  his  sufficiency.  If  such 
sureties  shall  be  found  sufficient,  said  Surrogate  or  chief 
clerk  will  indorse  an  allowance  thereof  upon  the  undertak- 
ing or  a  copy  thereof,  and  a  notice  of  such  allowance  shall 
be  served  upon  the  attorney  for  the  exceptant;  and  the 
effect  of  any  failure  to  so  justify  and  procure  such  allowance 
shall  be  to  avoid  the  undertaking. 

Rule  17.  Wherever  a  bond  with  sureties  shall  be  executed 
by  an  executor,  administrator,  guardian,  or  other  trustee,  any 
person  interested  in  the  estate  or  in  behalf  of  such  guardian 
may  apply  to  the  Surrogate  for  an  order  requiring  the  sure- 
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ties  in  said  bond  to  appear  before  him,  or  his  chief  clerk, 
and  submit  to  an  examination  under  oath  as  to  their  su£5- 
ciency  as  such  sureties.  If  it  shall  appear  to  the  satisfaction 
of  the  Surrogate  that  such  examination  is  necessary,  he  will 
make  an  order,  prescribing  the  time  and  place,  where  such 
examination  shall  take  place,  a  copy  of  which  order  shall  be 
served  upon  such  executor,  administrator,  guardian  or  trus- 
tee, at  least  five  days  before  the  time  fixed  for  such  examin- 
ation. If  on  such  examination  the  Surrogate  or  chief  clerk 
shall  be  satisfied  of  the  sufficiency  of  such  surety  he  will 
indorae  his  approval  upon  the  bond,  or  a  copy  thereof;  and 
in  case  such  surety  on  such  examination  shall  not,  in  the  opin- 
ion of  the  Surrogate  or  chief  clerk,  be  sufficient,  the  Surro- 
gate will  make  an  order  requiring  the  substitution  of  new 
sureties,  within  five  days  after  the  service  of  a  copy  of  said 
order  upon  the  executor,  administrator,  guardian  or  other 
trustee,  or  his  attorney,  if  he  shall  have  appeared  by  attorney 
on  such  examination. 

Rule  18.  No  document,  petition,  affidavit  or  paper  will 
be  considered  on  the  determination  of  any  motion  by  the 
Surrogate,  except  such  as  shall  bear  the  regular  file  mark  of 
the  Surrogate,  his  chief  clerk  or  the  clerk  to  the  Surrogate's 
court,  except  such  as  shall  form  part  of  the  testimony  or 
documentary  evidence  or  exhibits  before  a  referee,  and  then 
they  must  bear  the  mark  as  an  exhibit  of  the  referee.  No 
paper  will  be  received  for  consideration  by  the  Surrogate,  or 
for  filing  in  his  office,  unless  it  is  of  the  weight  prescribed 
by  rule  19  of  the  General  Rules  of  Practice,  and  conforms 
in  all  other  respects,  as  far  as  practicable,  to  the  require- 
ments of  said  rule.  And  no  paper  will  be  received  by  the 
clerk  of  the  court  after  argument  or  submission  of  a  matter 
subsequent  to  the  day  fixed  by  the  Surrogate  for  the  receipt 
of  the  same. 

Rule  19.  A  proposed  order  or  decree  must  not  be  attached 
to  any  other  paper.  Upon  the  back  of  every  such  order  or 
decree,  and  upon  every  set  or  collection  of  papers  attached 
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together,  and  upon  all  single  papers  separately  presented, 
tliere  must  conspicuously  appear  the  name  of  the  decedent 
or  of  the  infant  to  whose  estate  the  proceeding  relates^  the 
nature  of  each  order,  decree  or  other  paper,  or  set  of  papers, 
and  tlie  name  and  address  of  the  attorney  presenting  the 
^a^)e. 

Rule  20.  No  record  nor  paper  on  file  in  this  court  will  be 
intrusted  to  the  custody  of  the  attorneys  or  parties,  except 
for  the  purpose  of  proper  examination,  in  the  office  where 
they  are  deposited ;  and  if  any  such  document  or  paper  shall 
be  needed  before  any  referee  appointed  by  this  court,  the  same 
shall  be  intrusted  to  a  clerk  or  messenger  of  this  court  and 
delivered  to  the  referee,  who  shall  execute  a  receipt  therefor, 
and  fi)r  its  re-delivery. 

Rule  21.  The  Surrogate,  on  the  written  certificate  of  the 
I'erson  appointed  under  section  2844  of  the  Code  to  examine 
the  inventory  and  accounts  of  guardians  filed  in  said  Surro- 
<rate's  office,  that  a  general  guardian  has  omitted  to  file  such 
inventory  or  accounts  or  the  affidavit  required  by  section  2843, 
or  that  the  interest  of  the  ward  requires  that  the  guardian 
should  render  a  more  satisfactory  inventory  or  account,  will 
nuike  an  order  requiring  the  guardian  to  supply  the  defi- 
ciency. Whenever  it  shall  appear  by  the  certificate  of  said 
{)erson  that  the  guardian  has  failed  to  comply  with  such 
order  within  three  months  after  its  due  service  upon  him,  or 
that  there  is  reason  to  believe  that  sufficient  cause  exists  for 
the  guardian's  removal,  the  Surrogate  will  appoint  a  special 
guardian  of  the  ward  for  the  purpose  of  filing  a  petition  in 
his  behalf  and  prosecuting  the  necessary  proceedings  for  the 
removal  of  such  guaixlian. 

Rule  22.  Whenever  a  party  to  a  decree  shall  deem  him- 
self entitled  to  costs,  the  same  will  be  considered  and  deter- 
uiintHl  by  the  Sum^gate,  on  two  days'  notice  of  adjustment, 
to  be  served  upon  the  opposing  party,  with  the  items  of  costs 
and  disbur>enients  to  which  the  party  may  deem  himself 
entitled  at  the  time  of  the  settlement  of  the  decree,  which 
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disbursements  shall  be  duly  verified,  both  as  to  their  amount 
and  necessity ;  and  at  the  same  time,  and  on  like  notice,  the 
Surrogate  will  pass  upon  any  additional  allowance  to  be 
made  to  an  exceptor,  administrator,  guardian  or  testamentary 
trustee,  upon  a  judicial  settlement  of  his  account ;  which 
notice  of  adjustment  and  allowance  shall  be  accompanied  by 
an  affidavit,  setting  forth  the  number  of  days  necessarily 
occupied  in  the  hearing  or  trial,  the  number  necessarily  oc- 
cupied in  preparing  the  account  for  settlement,  and  in  the 
preparation  for  the  trial,  the  time  occupied  on  each  day  in 
the  rendition  of  the  services,  and  their  nature  and  extent  in 
detail.  In  case  such  trial  shall  have  been  had  before  a  ref- 
eree, the  time  necessarily  occupied  in  such  trial  before  him 
may  be  shown  by  a  certificate  of  such  referee.  The  affidavit 
as  to  disbursements,  time  engaged  in  trial,  and  in  preparing 
the  account  and  for  trial  may  be  controverted  by  affidavit. 

Rule  23.  All  motions  for  re-argument  must  be  submitted 
on  papers,  showing  clearly  that  some  question  decisive  of 
the  case,  and  which  was  presented  by  counsel  upon  the  ar- 
gument, has  been  overlooked  by  the  court;  or  that  the 
decision  is  inconsistent  with  some  statute,  or  with  a  controll- 
ing decision,  to  which  the  attention  of  the  court  was  not 
drawn  through  the  neglect  or  inadvertence  of  counsel. 

Rule  24. — 1.  Every  proposed  decree  must  be  accom- 
panied by  an  affidavit  of  regularity,  setting  forth  the  neces- 
sary jurisdictional  facts.  A  copy  of  the  form  of  the  affidavit 
required  will  be  furnished  by  the  clerk  of  the  court. 

2.  Every  consent,  notice  of  settlement  or  admission  of 
service,  must  be  upon  a  separate  sheet  of  paper  annexed  to 
the  order  or  decree  to  which  it  relates,  and  not  upon  the 
body  or  cover  thereof. 

3.  When  a  petition  for  a  voluntary  accounting  is  pre- 
sented, the  account  to  which  it  relates  must  be  filed  there- 
with. 
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ABATEMENT  OP  LEGACY. 

Decedent,  by  his  will,  whereby  he  undertook  to  dis|K>se  of  $86,000,  gave 
inter  ah'a,  to  the  executors  $45,000  in  tiiist  to  invest,  and  apply  the 
income  to  the  use  of  his  widow.  A.,  for  life  ;  of  this  fund,  at  her  death, 
$35,000  to  go  to  a  son,  J.,  the  balance  being  directed  to  be  held  on 
another  trust  for  a  life,  at  whose  expiration,  the  principal  to  go  to  J. 
The  will  also  gave  to  A.  $1,000  absolutely,  and  directed  that  '^  the 
above  bequests  for  the  benefit  of  my  wife  are  not  to  be  diminished,''  in 
case  the  estate  proved  inadequate  to  satisfy  all  the  dispositions.  The 
entire  estate  yielding  only  $2S,000,  whereof  A.  had  the  enjoyment,  as 
cestui  que  trust,  for  life,  it  was,  upon  her  death, — Held,  that  the 
$1,000  legacy  should  be  paid,  in  full,  to  A.'s  representative;  and  the 
provisions  in  favor  of  all  the  other  beneficiaries  be  subjected  to  propor- 
tional abatement.    Matter  qf  Morris,  304. 

ABSENCE. 
See  Death,  1. 

ACCOUNTING. 

1.  Testator  by  his  will,  gave  certain  real  property  to  a  trustee,  with  directions 

to  pay,  out  of  the  rents,  an  annuity  and  the  dower  right  of  his  wife, 
and  what  remained,  during  the  lifetime  of  the  annuitant  and  wife,  to 
his  heirs  at  law,  and,  after  the  death  of  the  life  beneficiaries,  to  sell 
the  property  and  pay  the  proceeds  to  his  heirs  at  law.  The  trustee 
having  died,  the  heir,  before  a  successor  was  appointed,  collected  the 
rents,  appropriated  the  same  to  his  own  use,  omitted  to  pay  the  amounts 
due  to  the  widow,  and  died.  Upon  the  settlement  of  the  account  of 
the  trustee's  successor, — Held,  that  the  widow's  claim,  arising  out  of 
such  appropriation  was  not  against  the  trust  estate,  and,  if  disputed 
by  the  heir's  representatives,  was  enforceable  only  in  another  tribunal. 
Matter  qf  Baker,  271. 

2.  Upon  an  application  for  an  allowance  for  **  preparing  for  trial "  of  the 

issues  raised  iu  proceedings  for  the  judicial  settlement  of  an  account, 

(523) 


Digitized  by  VjOOQ IC 


524  INDEX. 

the  court  must  be  furuished  with  the  detailed  information  prescribed 
by  the  rules,  In  order  to  enable  it  to  exercise  the  discretion  wherewith 
it  is  invested  by  the  statute.    Matter  cf  Willetty  435. 

See  Costs,  2;  Disputed  Claim,  1,  2;  Expenses  of  Administbation, 

2;  Objections;  Parties,  2;  Statute  of 

Limitations;  Vouchebs. 

ACKNOWLEDGMENT. 
See  Sale  of  Real  Estate,  4. 

ADMINISTRATOR. 
See  Executobs  and  Administbatobs. 

ADMINISTRATOR  WITH  WILL  ANNEXED. 

In  selecting  a  person  to  act  as  administrator,  with  the  will  of  a  decedent 
annexed,  the  provisions  of  2  R.  S.,  75,  §  33, — ^which  prefers  the  guar- 
dian of  a  minor,  entitled,  to  "  creditors  and  other  persons," — are  to  be 
regarded,  in  connection  with  Code  Civ.  Pro.,  §  2643.  Therefore,. the 
general  guardian  of  an  infant  sole  residuary  le^tee,  ^*  beini;  in  all  re- 
spects competent,"  is  absolutely  entitled  to  letters  of  administration, 
c,  t.  a.,  where  the  person  nominated  executor  is  dead.  Matter  of 
Tyler,  48. 

See  Official  Bond,  3. 

ADOPTION. 

W.  was  an  *' adopted  child"  of  decedent,  within  the  terms  of  the  act  of 
1887  (ch.  713).  The  latter  having  died  September  9th,  1886,  leaving  a 
will  whereunder  W.  took  an  interest  of  the  value  of  more  than  $500,— 
Ueldf  that  the  legacy  tax,  on  W.'s  estate,  became  due  and  payable  on 
the  date  mentioned;  and  that  the  right  of  the  State,  thus  fixed  and 
vested,  remained  unaffected  by  the  passage  Of  Uie  act  of  1887.  War- 
rimer  V.  People,  211. 

AFFIDAVIT. 
See  New  Tbial. 

AFTER-BORN  CHILD. 

1.  The  provisions  of  2  R.  S.,  65,  §  49,  as  amended  in  1809,  respecting  the 

rights  of  an  ''after-born"  child  of  a  **test<Uor"  must  be  deemed  to 
apply  where  the  will  is  that  of  the  mother  of  the  one  invoking  the  pro- 
tection of  the  statute.    Matter  qf  Euiell,  352. 

2.  Where  an  alleged  will  of  a  decedent  is  contested  by  a  child  bom  after  its 

execution,  the  Surrogate's  court  has  jurisdiction  to  determine  whetlier 
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the  latter  is  "  unprovided  for  by  any  settlement,"  within  the  meaning 
of  2  R.  S.,  65,  §  49.  Only  in  case  such  issue  is  determined  in  the  neg- 
ative, has  contestant  any  status^  as  an  opponent  of  probate.    Id. 

AGENT. 

1.  An  executor  or  administrator  may,  where  peculiar  circumstances  render 

such  employment  suitable,  be  allowed  credit  for  disbursements  repre- 
senting moneys  paid  to  an  agent  employed  to  collect  debts,  even 
though  the  debts  prove  bad.    Matter  of  Ingeraoll,  184. 

2.  All  executor  or  administrator  has  authority,  where  the  circumstances  of 

the  estate  render  such  a  course  reasonable,  to  employ  an  agent  in  the 
management  of  its  affairs;  and  such  agent  may  be  also  the  legal  ad- 
viser of  the  representative,    flatter  of  White,  375. 

See  Non-Residknt  Executor. 

ALABAMA  CLAIM. 
See  Assets,  1,  2,  3. 

ALTERATION  OF  WILL. 
See  Execution  or  Will,  4;  Interline atioks,  1,  2,  3. 

AMENDMENT. 

The  test  of  the  propriety  of  allowing  an  amendment  of  process,  tasked  for, 
under  Code  Civ.  Pro.,  is— to  inquire  whether  the  character  of  the 
action  or  special  proceeding  will  be  thereby  changed ;  if  not,  and  the 
proper  parties  in  interest  have  had  due  notice,  any  amendment  may 
be  made  in  the  names  or  description  of  parties  which  will  conform  to 
the  intention  manifested  in  the  pleadings.    Matter  cf  Soule,  137. 

See  Revocation  or  Probate,  1,  2. 

AMENDMENT  OP  STATUTE. 
See  Collateral  Inheritance  Tax,  9, 10, 10, 17. 

ANNUITY. 

See  Legacy,  1. 

ANSWER. 
See  Discovery  of  Assets,  2,  3. 

APPEAL. 
1.  Under  Code  Civ.  Pro.,  §§  1312, 1351,  the  mere  pendency  of  an  appeal,  taken 
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by  an  exftcntor  from  a  judgment  rendered  against  him  in  his  represen- 
tative capacity,  is  no  bar  to  a  motion,  made  by  the  creditor  under  id., 
§  1825.  for  leave  to  issue  execution.  Matter  qf  Morey^  287. 
2.  Where  contestant  of  a  will  appealed,  from  a  decree  admitting  the  same  to 
probate,  to  the  general  term,  which  reversed  the  decree  and  directed  a 
trial  in  the  Common  Pleas,  where  proponent  obtained  a  verdict,  which 
was  certified  to  the  Surrogate's  court,  no  motion  for  a  new  trial  having 
been  made, — Held^  that  the  latter  court  could  not  award  to  proponent 
costs  of  the  appeal.    Mat^xr  qf  Hatten,  444. 

APPEARANCE. 
See  Drcbbb;  Jubibdictiok,  3. 

APPORTIONMENT  OF  INTEREST. 
See  Will,  1. 

APPORTIONMENT  OF  LEGACY. 

The  only  dispositive  provision  of  testator's  will  directed  the  "  executors 
and  executrix  to  distribute  and  apportion  to  my  (his)  wife  and  chil- 
dren my  (Ills)  estate,  in  such  inannery**  and  at  such  time  as  they 
judged  to  be  for  the  best  interests  of  his  wife  and  children,  with 
power  to  sell,  and  distribute  the  proceeds  as  they  should  deem  best  for 
the  interests  of  all.  The  widow  and  three  of  the  children  were  nomi- 
nated executrix  and  executors.  The  remaining  three  children  were 
infants. — Held,  that  the  beneficiaries  were  entitled  to  equal  shares  of 
the  estate.    Matter  qf  Cannery  356. 

APPRAISAL. 
See  Collateral  Inhbkita39CB  Tax,  11,  20. 

ASSETS. 

1.  Money  awarded  by  the  Alabama  Court  of  Claims,  under  the  act  of  Con- 

gress, passed  in  1882,  on  account  of  an  *'  indirect  claim,"  founded 
upon  the  payment  of  war-premiums  for  insurance,  is  to  be  deemed  a 
gratuity  to  the  claimant,  and  is  protected  from  the  demands  of  his 
creditors.    Matter  of  Cooleyy  77. 

2.  Where  such  money  is,  in  fact,  received  by  the  administrator  of  the  estate 

of  an  intestate  claimant,  it  does  not  constitute  assets  of  the  estate, 
and  is  not  applicable  to  the  payment  of  the  decedent's  debts.    Id. 
8.  A  Surrogate's  court  cannot,  however,  in  such  a  case,  direct  payment  there- 
of by  the  administrator  to  the  relatives  entitled.    Their  remedy  is  a 
civil  action  against  him,  for  moneys  had  and  received.    Id, 

See  Discovery  of  Assets;  Marshaling  of  Assets;  Peksiox 
Money;  Public  Administrator. 
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ATTESTATION  CLAUSE. 
See  Execution  op  Will,  2. 

ATTORNEYS  AND  COUNSELLORS. 
See  Agbnt,  2. 

BEQUEST. 
See  Legacy;  Specific  Legaot. 

BONA  FTOES. 
See  Costs,  8,  4;  Objections. 

BOND. 
See  Official  Bond. 

BURDEN  OF  PROOF. 

1.  The  propouents,  on  applying  for  probate  of  a  will,  called  but  one  witness, 

a  stranger  to  decedent,  who  was  the  only  survivor  of  the  subscribing 
witnesses,  and  who,  after  testifying  to  the  formalities  of  execution,  and 
that  decedent  understood  the  provisions  of  the  instrument,  stated  that 
she  was  of  unsound  mind  at  the  time;  and  then  rested.  Thereupon 
contestants  moved  to  dismiss  the  proceedings,  for  failure  to  prove 
mental  competency. — Eeldf  that  the  motion  must  prevail.  Bamadell 
V.  VieUy  244. 

2.  Where  an  alleged  will  has  been  prepared,  or  its  execution  procured,  by 

one  interested  in  its  dispositions,  the  ordinary  burden  of  proof  resting 
upon  a  proponent  is  increased  by  reason  of  the  suspicion,  which  the 
law  indulges,  that  the  instrument  may  express  the  wishes  of  the  bene- 
ficiary, rather  than  those  of  the  decedent.    Peck  v.  Belderif  209. 

See  Death,  2;  Expenses  of  Administration,  4;  Testamentaby 
Capacity,  1,  2;  Undue  Influence,  2. 

CASES  APPROVED,  COMPARED,  CRITICISED,  DISAPPROVED, 
DISCUSSED,  DISTINGUISHED,  EXPLAINED,  FOLLOWED. 

Allen  V.  Reynolds,  4  J.  AS.,  297— approved.    Cromwell  v.  PkippSy  60. 
Ash  V.  Ash,  10  Jur.,  N,  8.,  142— distinguished.    Matter  of  Beebe,  43. 
Becker  v.  Lawton,  4  Dem.,  341— explained.     Welte  v.  Boach,  364. 
Burgett  r.  Pancher,  85  Hun,  647— distinguished.     Beecher  v.  Barber,  129. 
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Cairns  c.  Chaubert,  9  Paige,  160— distinguished.    Matter  of  IngerwlU  184. 
Campbell  u.  Logan,  2  Bradf,,  90— followed.     Will  of  Crumb,  47a 
Clapp  t>.  Fullertoii,  34  iV.  F.,  190— compared.    Bull  v.  Wheeler,  123. 
Dakin  v.  Demming,  6  PatV/e,  95— criticised.  TFe/te  v.  Bosch,  364. 

Everts  r.  Everts,  62  Bar6.,  577 — distinguished.    Matter  of  Ingersoll,  184. 
Fountain  v.  Carter,  2  Dem.,  313— distinguished.    Matter  qf  Soule,  137. 
Fountain  r.  Carter,  2  Dem.,  813— distinguished.    Matter  ofPhalen,  446. 
Greyston  tj.  Clark,  41  Hun,  125 — ^followed.    Simpson  v.  JVencA,  108. 
Hennessy  r.  Patterson,  85  ^.  Y,,  91— compared.     Barker  v.  SorUherland, 

220. 
Hobart  v.  Hobart,  62  N.  F.,  80— followed.     Todd  v.  Dibble,  35. 
Hodge  V.  Leaning,  2  Dem.,  553— disapproved.    Beecher  v.  Barter,  129. 
Holland  v.  Alcock,  108  N,  T.,  312— followed.    O'Connor  v.  Gifford,  71. 
Holland  r.  Alcock,  108  N.  F.,  312— followed.    Schwartz  v.  Bruder,  169. 
Kerr  t?.  Dougherty,  79  N.  F.,  327— distinguished.    Matter  qf  Frost,  431. 
Lambert  r.  Craft,  98  ^.  F.,  342— distinguished.    -4(fa»w  v.  Glidden,  197. 
Lane  r.  Brown,  20  Hun,  382— compared.    Grossman  v.  Grossman^  148. 
Luptou  ».  Lupton,  2  Johns.  Ch.,  614— compai-ed.    Matter  of  Pettit,  391. 
McWhorter  c.  Benson,  Hopk.  Ch.,  28— distinguished.    Matter  of  Inger- 

soll,  184. 
McWhorter  V.  Benson,  Hopk,  Ch.  R.,  28— followed.    Matter  qf  White,  375. 
Marx  V.  McGlynn,  88  N.  Y.,  370— compared.    Banta  v.  Willets,  84. 
Matter  of  Cager,  27  Week.  Dig.,  541— criticised.     Warrimer  v.  People,  211. 
Matter  of  Fox,  52  N.  Y.,  530— followed.    Smith  v.  Coup,  45. 
Matter  of  McCready,  6  Dem.,  292 — approved.    Matter  qf  Hopkins,  1. 
Matter  of  McMaster,  12  Civ.  Pro.  R.,  177 — disapproved.    Matter  of  Grote, 

369. 
Matter  of  Miller,  47  Hun,  394 — compared.    Kissam  v.  People,  171. 
Matter  of  O'Xeil,  91  N.  Y.,  516— distinguished.    Stevens  v.  Stevens,  262. 
Matter  of  Reynolds,  4  Dem.,  68 — distinguished.    Matter  qf  Dockstader, 

106. 
Matter  of  Reynolds,  4  Dem.,  68— followed.     Worden  y.  Van  Gieaon,  237. 
Matter  of  Rosenfield,  5  Dem,  251 — followed.     Smith  v  Coup,  45. 
Matter  of  Smith,  5  Dem.,  90— approved.    Matter  <^  Hopkins,  1. 
Matter  of  Walsh,  1  Tucker,  132— criticised.     Worden  v.  Van  Gieson,  237. 
Matter  of  Whelan,  6  Dem.,  425— compared.    Matter  qf  Selling,  428. 
Miller  v.  Miller,  91  N.  Y.,  315— compared.     Stack  v  Stack,  280. 
Morse  v,  Scott,  4  Dem.,  507 — distinguished.    Matter  of  Vedder,  92. 
Nash  r.  White's  Bank  of  Buffalo,  105  N.  Y.,  243— compared.    Kissam  v. 

People,  171. 
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Pullman  «.  Willets,  4  Dera.,  5:]6--f  olio  wed.    Matter  of  IngeraoUy  184. 

Purdy  r.  Hayt,  92  N.  Y.,  446— compared.     Orphan  Asylum  v.  While^  201. 

Schell  t>.  Hewitt,  1  Dem.,  249— compared.    Matter  of  Hatten,  444. 

Sisters  of  Charity  t>.  Kelly,  67  N.  Y.,  415— distinguished.  Stevens  v.  Ste- 
vens, 262. 

Smith  V.  Edwards,  33  N.  Y.,  92— distinguished.    Matter  of  Faitner,  433. 

Taft  V,  Maraily,  47  Hun,  175 — ^followed.    Matter  of  Cooley,  77. 

Tifft  V.  Porter,  8  N.  Y.,  516— distinguished.    Matter  qf  Hastings,  307. 

Vali^ntine  c.  Valentine,  3  Dem.,  597 — ^approved.    Matter  of  White,  375. 

Van  Guysling  o.  Van  Kuren,  35  N.  Y.,  70 — compared.  Matter  of  Vedder, 
•  92. 

Warner  v.  Durant,  76  N.  Y.,  133— followed.    Matter  qf  Farmer,  433. 

Williams  o.  Seaman,  3  Redf.,  148 — ^discussed.    Barker  v.  Soutfierland,  220. 

Wolfe  r.  Lynch,  2  Dem.,  610 — doctrine  reasserted.  Cromwell  v.  Phipps, 
60. 

Worthiiigton  v.  Kleim,  144  Mass.,  167— approved.     Will  of  Crumb,  478. 

CERTIFICATE  OF  DEPOSIT. 
See  Pension  Money. 

CHARGE  ON  REALTY. 
See  Leo  ACT,  3;  Sale  of  Real  Estate,  1,  2. 

CHARITABLE  BEQUESTS. 
See  Suspension  op  Ownership,  3;  Undue  Influence,  5;  Will,  4,  7. 

CHARITABLE  CORPORATION. 
See  Collateral  Inherit ance  Tax,  8;  Jurisdiction,  2 

CITATION. 
See  Amendment;  Revocation  of  Probate,  l. 

CODE  OF  CIVIL  PROCEDURE. 
[Sections  construed  or  cited.\ 

§  46.  Hopkins  v.  Lane,  12. 

§  721.  Matter  of  Bovone,  51. 

§  721.  Matter  of  Soule,  137. 

§  813.  Matter  of  Thompson,  56. 

§  829.  Todd  v.  Dibble,  35. 

§  829.  Matter  of  Tedder.  92. 

Vol.  VI.— 34 
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§    841.  Cromwell  v.  Phipp^^  60. 

§    SIO,  Matter  qf  Delaplaine,  2G». 

S    S12.  Matter  qf  Delaplaine,  209. 

§  1312.  Matter  qf  Mwrey,  2ffl, 

§  1351.  Matter  ofMorey,  287. 

§  1825.  MaUer  qf  Morey,  287, 

§  1865.  Matter  qf  Ruser,  SI, 

§  1865.  Matter  of  Paine,  361. 

§  2268.  Union  Trust  Co,  v.  GagCj  358. 

§  2481.  8ubd.  6.     Hopkins  v.  Lane,  12. 

§  2406.  subd.  1,  3.  Hopkins  v  Lane,  12. 

§  2517.  Matter  qf  Soule,  137. 

§  2517.  JfaWer  of  Phalen,  446. 

§  2547.  Matter  of  nelaplaine,  269. 

§  255i.  ITnfon  3Vu«t  Co,  v.  6'af/(5,  358. 

§  2555.  Union  Trust  Co.  v.  Gage,  358. 

§  2o57.  3fattcr  of  Whelaiu  425. 

§  2557.  Matter  qf  Selling,  428. 

§  2558.  Matter  of  Hntten,  444. 

§  2560.  Matte}' qf  HaUen,  444.      , 

§  2562.  Jenkins  v.  Shaffer,  59. 

§  2589.  3faUer  o/  Hat/^^i,  444. 

§  2620.  Jfcfatt€rq^I>ociba«rtd«*,  106. 

§  2620.   ITordcR  v.  Fan  Gieson,  237. 

§  2621.  IfaUer  q/"  i2tc«er,  31. 

§  262:5.  Ramsdtll  v.  Viele,  244. 

§  2643.  3fa«cr  qf  Tyler,  48. 

§  2647.  Hopkins  y.  iane,  12. 

§  2648.  Matter  of  Soule,  137. 

§  2649.  Matter  of  Phalen,  446. 

§  2685.  Quin  v.  Hi^,  39. 

§  2706.  MaUer  of  Nay,  346. 

J  2710.  Estate  qf  Hastings,  423. 

S  2710.  Estate  of  Masterton,  460. 

§  2717.  iJdama  v.  Glidden,  197. 

§  2717.  iiiecAcocJk  v.  Wiltsie.  2.55. 

§  2729.  Adams  v.  Glidden,  197. 

§  2734.  iJo«c  V.  Bo«c,  26. 

§  274.3.  4rfom«  v.  Glidden,  197. 

§  2749.  STO(«/i  V.  Coup,  45. 
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§  2749.  Cromwell  t.  Phipp9,  6a 
§  2749.  Matter  of  Rider,  473. 
§  2750.  Matter  qf  Haig,  454. 
§  277S.  Matter  qf  Haig,  454. 
§  2815.  Matter  of  Lavtrence,  342. 
§  2840.  Quin  v.  Hill,  89. 

CODICIL. 

Decedent,  by  her  will,  made  certain  dispositions  in  favor  of  her  husband, 
as  follows:  (1)  she  bequeathed  to  him  certain  jewelry  and  apparel; 

(2)  gave  him  **  $1,700,  absolutely,"  stating  that  this  sum  repi-eseuted  a 
gift  from  him,  and  that  she  did  not  consider  it  a  part  of  her  estate; 

(3)  gave  him  ** $2,000,  absolutely";  (4)  gave  $8,000  to  the  executors, 
in  trust  to  invest,  etc.,  and  pay  the  '*  interest  and  income,"  to  him, 
for  life, — ^remainder  over;  and  (5)  directed  that,  if  he  were  living  when 
her  son,  H.,  attained  majority,  the  executors  take  $10,000  out  of 
the  principal  of  the  share  of  H.,  invest  the  same,  etc,  and  pay  the 
**  interest  and  income  "to  the  husband,  for  life,^remainder  over.  A 
codicil  read  as  follows:  **  1  hereby  revoke  any  bequest  qf  money  or  inter- 
est of  money  made  in  my  last  will  and  testament  to  my  husband,  except- 
ing the  interest  at  6  per  cent,  of  $10,000  during  his  lifetime,  and  the 
sum  of  $2,000  which,  as  I  have  stated  in  my  will,  I  consider  a  gift 
from  him,"  etc.  It  was  contended  that  the  *'  exception  "  in  the  codi- 
cil operated  as  a  revocation,  in  toto,  and  effected  a  new  and  substan- 
tive bequest. — Held,  that  the  codicil,  though  not  precise  in  its 
descriptions,  must  be  held  to  revoke  all  the  pecuniary  bequests  to  the 
husband,  except  the  third,  and  the  last,  in  the  forgoing  enumeration. 
Flagg  v.  Harbeck,  289. 

COLLATERAL  INHERITANCB  TAX. 

1.  A  legatee,  or  a  distributee  of  the  property  of  an  intestate,  whose  legacy 

or  share  is  less  than  $500  in  value,  is,  upon  that  ground,  exempt  from 
the  tax  imposed  upon  the  passing  of  certain  property,  by  L.  1885, 
ch.  483.  The  word,  *'  estate,"  in  the  clause  of  §  1  of  that  act,  as 
amended  by  L.  1887,  ch.  713,  providing  that  an  'estate  which  may  be 
valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be  subject  to 
such  duty  or  tax,"  refers  to  the  interest  of  the  taker.  Matter  of  Hop- 
kins, 1. 

2.  Decedent,  by  her  will,  bequeathed  the  residue  of  her  estate,  amounting 

to  more  than  $6,000,  to  the  executor,  in  trust,  to  convert  and  invest, 
and  pay  the  net  income  to  P.,  her  brother,  for  life,  with  discretionary 
power  to  expend  from  $200  to  $300  of  the  principal  annually,  for  P.'s 
support;  remainder  to  distant  relatives. — Held,  that  a  tax  upon  the 
rrmainder  could  not  be  fixed  or  recovered  during  P.'s  lifetime.    Id. 

3.  Th'   3xemption  from  taxation,  extended  by  the  *'  act  to  tax  gifts,  lega« 


Digitized  by  VjOOQ IC 


582  INDEX. 

cies,"  etc.  (L.  1885,  ch.  483),  to  a  devise  or  bequest  in  fsTor  of  the 
''husband  of  a  daughter''  is  unaffected  by  the  circumstance  of  the 
death  of  the  latter  occurring  before  that  of  the  testator,  her  parenL 
Matter  of  McGarvey,  145. 

4.  Where  a  will  makes  a  bequest  to  one  for  life,  with  remainder  over,  all  the 

beneficiaries  being  in  the  category  of  those  whose  interests  are  subject 
to  the  tax  imposed  by  the  *'  collateral  inheritance  tax "  act,  L.  1885, 
ch.  483,  the  tax  on  the  life  estate  is  to  be  taken  out  of  the  income,  and 
that  on  the  remainder  to  be  deducted  from  the  principal.  The  fact 
that  the  amount  of  the  latter  will  thus  be  reduced  is  no  objection, 
since  such  reduction  is  lawfully  made.    Matter  of  Johnson,  14G. 

5.  Where  the  interest  of  the  life  beneficiary  is  not  taxable,  the  amount  of 

the  remainderman's  tax  is  nevertheless  lawfully  payable  oat  of  the 
principal.  Id. 
0.  The  expression  "  societies,  corporations  and  institutions  now  exempted 
by  law  from  taxation,"  contained  in  L.  1885,  ch.  483  (as  amended  in 
1887),  implies  an  immunity  from  taxation,  expressly  granted  by 
statute,  and  not  a  mere  omission  to  tax.  Church  Charity  Foundation 
V.  People,  154. 

7.  Those  societies,  corporations  and  institutions  are  to  be  deemed  '^ex- 

empted by  law  from  taxation,"  within  the  meaning  of  the  act  cited, 
whose  property  is  so  exempted.    Id, 

8.  A  corporation  organized  to  establish  and  maintain  (1)  houses  for  the 

maintenance  of  indigent  aged  persons  and  the  support  and  education 
of  destitute  children,  and  (2)  hospitals  and  dispensaries  for  the  shelter 
and  relief  of  the  infirm,  sick  and  needy,  which  Is  maintained  by  voUm- 
tary  gifts,  has  no  capital  stock,  and  carries  on  no  business, — is  ex- 
empt, as  legatee,  from  the  "  collateral  inheritance  tax,"  being  protected 
as,  in  effect,  an  alms-house,  poor-house,  school-house,  or  combination 
thereof,  by  chapter  xiii.  of  part  1st  of  the  Revised  Statutes,  treating 
"of  the  assessment  and  collection  of  taxes."  Id. 
0.  The  act,  L.  1887,  ch.  713,  amending  the  "  collateral  inheritance  tax  "  act 
(L.  1885,  ch.  483)  is  not  retroactive  so  as  to  govern,  in  the  assessment 
and  collection  of  a  tax  on  interests  passing  under  the  will  of  a  decedent 
dying  before  it  took  effect    Matter  of  Brooks,  165. 

10.  As  to  whether  any  tax,  upon  the  passini;  of  property  under  the  will  of 
a  decedent  dying  before  the  date  of  the  passage  of  the  act,  L.  1887, 
ch.  713,  can  be  collected  in  proceedings  instituted  after  that  date-> 
qucere.    Kissam  v.  People,  171. 

11.  It  seems,  to  be  primarily  the  duty  of  an  executor  to  apply  for  an  ap- 
praisement of  interests  passing  by  the  will  of  his  decedent,  taxable 
under  the  "collateral  inheritance  tax  "  act.  The  power  given  to  the 
Surrogate,  of  his  own  motion  to  cause  an  appraisement  to  be  made, 
and  to  fix  the  tax,  was  not  Intended  to  relieve  personal  representatives 
of  this  obligation.    Frazer  v.  People,  174. 

12.  No  "collateral  inheritance  tax"  is  payable  upon  the  passing  of  real 
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property,  situated  without  the  State  of  New  York,  under  a  devise  con- 
tained in  the  will  of  a  resident.    Lorillard  v.  People,  268. 

13.  The  final  clause  of  the  first  section  of  the  *^  Act  to  tax  gifts,  legacies 
and  collateral  inheritances  in  certain  cases,"— L.  1885,  ch.  483,  as 
amended  by  L.  1887,  ch.  713, — whereby  it  is  *'  provided  that  an  etstate 
which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not 
be  subject  to  such  duty  or  tax,"  operates  to  relieve  from  the  excise  a 
testamentary  beneficiary,  or  a  distributee  in  intestacy,* who  takes  an 
interest  of  a  value  less  than  $500;  and  does  not  refer  to  the  estate  of 
the  testator  or  ancestor.    Matter  qf  McCready,  292. 

14.  An  executor  who  has  paid  a  '^  collateral  inheritance  tax,"  upon  a 
legacy  to  an  infant,  with  the  knowledge  and  consent  of  his  general 
guardian,  cannot  on  a  subsequent  accounting,  be  held  liable,  at  the  in- 
stance of  a  guardian  ad  litem,  fcir  the  amount  so  paid,  upon  the 
ground  of  an  alleged  exemption.    Farquharson  v.  Nugent,  206. 

15.  A  decree  of  a  Surrogate's  court  assessing  a  tax  upon  the  passing  of  pro- 
perty, under  the  '* collateral  inheritance  tax  act"  (L.  1885,  ch.  483), 
is  confirmatory  of  the  right  of  the  People  of  the  State,  created  by  the 
statute,  and  establishes  an  additional  right — that  of  recovery— by  virtue 
of  itself.    MaUer  cf  Miller,  119. 

10.  Such  a  decree  cannot  be  vacated,  as  having  been  inadvertently  made, 
upon  a  motion  based  on  a  change  in  the  law  effected  by  a  statute  passed 
after  the  rendering  of  the  decree,  and  before  payment  of  the  tax.    Id, 

17.  Upon  a  state  of  facts  arising  between  the  dates  of  the  passage  of  the 

'*act  to  tax  gifts,  legacies,"  etc.  (L.  1885,  ch.  483),  and  of  the  subse- 
quent act,  L.  1887,  ch.  713,  the  law  continues  as  if  the  latter  statute 
had  not  been  enacted.     Warrimer  v.  People,  211, 

18.  The  practice  to  be  obsei*ved  under  the  "  collatei-al  inheritance  tax  "  law 
(L.  1887,  ch.  713,  amending  L.  1885,  ch.  48:3),  in  the  Surrogate's  court 
of  New  York  county — announced.    MaUer  of  Astor,  402. 

10.  As  to  whether  the  **  estate  which  may  be  valued  at  a  les»  sum  than  five 
hundred  dollars,"  declared  not  subject  to  tax  by  section  1,  is  that  of 
the  decedent  or  of  his  successor — quosre.  The  Surrogate  is  deemed 
the  superior  authority  upon  all  questions,  including  that  of  value  of 
the  estate  subject  to  the  tax.    Id, 

20.  Tlie  order  of  the  Surrogate,  appointing  an  appraiser,  will  designate  the 
persons  upon  whom  the  latter  shall  forthwith  serve  notices  by  mail; 
who  will  include  all  persons  interested  in  the  whole  estate.  The  Sur- 
rogate will  not  take  any  steps,  upon  his  own  motion,  until  the  expi- 
ration of  eighteen  months  after  the  decedent's  death.  In  case  of  a  will, 
under  which  the  legacies  subject  to  the  tax  are  in  cash,  the  appoint- 

.ment  of  an  appraiser  is  deemed  unnecessary.    Id. 

21.  The  ''societies,  corporations  and  institutions  now  exempted  by  law 
from  taxation,"  referred  to  in  the  ''act  to  tax  gifts,  legacies  and  collat- 
eral inheritances  in  certain  cases  "  (L.  1885,  ch.  483;  L.  1887,  ch.  713), 
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do  not  inclnde  foreign  bodies  owing  their  immmiity  from  taxation  to 
foreign  laws.    Matter  of  McCoakey,  438. 

See  Adoption;  Costs, 

COMMISSIONS. 

1.  Where  two  or  more  persons  are  nominated  executors  in  a  will,  and  one  of 

them,  alone,  qualifies,  receives  full  commissions  as  executor,  and 
dies,— and  thereafter  another  of  the  nominees,  receives  letters  and 
acts,  the  latter  is  entitled,  in  like  manner  as  an  administrator  de  bordM 
non<t  to  full  commissions  on  moneys  received  and  paid  out  by  him, 
and  half-commissions  on  moneys  received  and  held.  The  case  appears 
to  be  unprovided  for  by  statute.    Matter  qf  Depevo,  54. 

2.  Xo  commissions  accrue  upon  a  specific  legacy,  although  the  article  be- 

queathed has  been  sold,  and  the  price  collected  and  paid  over  by  the 
executor,  with  the  approval  and  by  the  direction  of  the  legatee.  jFVit- 
quharsfm  v.  Nugent,  296. 

3.  The  amount  of  commissions  due  to  an  executor  and  trustee,  at  the  ex- 

piration of  a  trust  administered  by  him  pursuant  to  directions  con- 
tained in  the  will— determined.    Matter  qf  Morris,  304. 

CONDITION  PRECEDENT. 
See  Vesting,  3. 

CONSTRUCTION  OP  WILL. 
See  Intebpbetation  or  Will;  Will. 

CONTEMPT. 

1.  A  witness  cannot  be  punished  for  a  contempt,  for  refusing  to  answer  a 

question  immacerial  and  irrelevant  to  the  issue  upon  the  trial  whereof 
he  is  examined.    Matter  qf  Odell,  344. 

2.  A  Surrogate's  court  cannot  enforce  a  direction  for  the  payment  of  money 

by  proceedings  to  punish  for  contempt,  until  after  the  return,  unsatis- 
fied, of  an  execution  against  the  property  of  the  alleged  delinquent 
(Code  Civ.  Pro.,  §§  2554,  2655).     Union  Trust  Co.  v.  Gage,  358. 

3.  Personal  service  of  a  copy  of  an  order  directing  the  payment  of  money,  is 

not  a  '* personal  demand"  of  payment,  within  the  meaning  of  Code 
Civ.  Pro.,  §  2208,  which  permits  a  warrant  of  commitment  to  issue,  in 
certain  cases,  where  such  a  demand  has  been  made,  and  payment  n^- 
lected  or  refused.    Id. 

CONTINGENT  REMAINDER. 
1.  A  contingent  remainder  or  future  estate  is  authorized  by  the  Revised 
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statutes,  and  is  valid  even  although,  by  the  terms  of  its  creation,  the 
first  taker  is  permitted  to  dispose  of  the  whole,  during  his  lifetime,  for 
purposes  other  than  his  maiiit(>nance,  and  thus  by  his  volition  defeat 
the  expectant  estate.    Simpson  v.  French,  108.  *  * " 

The  will  of  testatrix  devised  to  her  husband,  J.,  all  her  real  property, 
*'  to  do  with  as  he  shall  think  best " ;  bequeathed  to  him  all  her  personal 
property,  without  any  terms  of  restriction,  declaring  that  she  wished 
her  **  said  husband  to  do  with  said  property  as  he  shall  tliiiik  best  dur- 
ing his  lifetime,  without  any  let  or  hindrance  from  any  source  what- 
ever"; gave  to  a  daughter,  F.,  $8,000,  to  be  paid  out  of  her  real  and 
X)ersonal  estate,  at  and  after  J.'s  death,  *' provided  there  be  that 
amount"  in  J. 's  hands  at  his  decease;  and  finally  repeated  that  J. 
might  use  so  much  of  her  real  and  personal  estate  as  he  might  wish, 
during  his  lifetime,  and  that,  at  his  death,  if  $8,000  remained  in  his 
hands,  that  amount  should  be  paid  to  F.,  or,  If  the  residuum  proved 
to  be  less,  that  F.  tlien  have  whatever  so  remained,  **to  do  with  as 
she  shall  think  best."  J.  died  shortly  after  his  wife,  never  having 
taken  possession  of,  or  used  any  of  the  property,  so  devised  and  be- 
queathed to  him,  and  leaving  a  will  whereby  he  gave  his  entire  estate 
in  equal  shares,  to  F.  and  another  daughter.— /fe/d,  1.  That  the  inten- 
tion of  testatrix  was  to  give  to  J.  a  right  to  use  her  estate,  not  merely 
for  his  maintenance,  but  at  pleasure,  even  to  its  utter  exhaustion,  dur- 
ing his  lifetime,  but  no  power  to  dispose  thereof  by  will,  2.  That 
her  will,  accordingly,  created  a  contingent  remainder,  in  favor  of  F., 
which  was  valid  under  1  R.  S.,  725,  §§  32,  33,  and  id.,  773,  §  2;  and, 
the  defeating  contingency  having  been  rendered  impossible  by  the 
death  of  the  first  taker,  the  remainderman  had  the  right  of  immediate 
possession.    Id, 

CONVERSION. 
See  Devastavit. 

CORPORATION. 
See  Collateral  Iniikbitance  Tax,  6,  7,  8. 

COSTS. 

Four  days  before  the  expiration  of  the  period  of  eighteen  months  after 
the  death  of  testatrix,  who  died  November  27th,  1886,  the  executors  paid 
the  '<  collateral  inheritance  tax,"  assessed  upon  a  life  estate  and 
remainders,  passing  under  the  will.  About  a  month  before  such  pay- 
ment, the  district  attorney  instituted  proceedings  to  compel  such  pay- 
ment.—HieZd,  1.  That,  there  having  been  no  **  refusal  or  neglect "  to 
pay  the  tax,  within  the  meaning  of  L.  1887,  ch.  713,  §  17,  costs  should 
not  be  awarded  against  the  executors.  2.  That  there  was  probable 
cause  for  instituting  the  proceedings,  and  the  district  attorney  was 
entitled  to  a  certificate  under  id.,  §  19.    Frazer  v.  People.  174. 
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2.  The  administrator  of  intestate's  estate,  who  was  a  private  banker,-  paying 

no  Interest  on  deposits,  and  Icept  the  funds  of  the  estate,  which  was 
small  in  amount  and  difficult  in  settlement,  in  his  own  bank,— on  filing 
his  account,  omitted  to  charge  himself  with  interest.  Objections  hav- 
ing been  interposed,  and  a  brief  hearing  had,  the  cdUrt  required  the 
payment  of  interest,  but,  it  appearing  tliat  the  accounting  party  hail 
acted  in  good  faith,  and  that  his  remuneration  was  an  inadequate 
reward  for  the  services  rendered, — Held,  not  a  proper  case  for  chai^g- 
ing  him  personally  with  the  costs  of  the  accounting.  Walker  v.  Dow, 
2(^5. 

3.  In  probate  cases,  the  court  in  N.  Y.  county  will,  luider  the  authority  con- 

ferred by  Code  Civ.  Pro.,  §  2557,  mulct  a  contestant  in  costs,  who  is 
not  characterized  by  good  faith  in  his  opposition.  Matter  of  Whelan, 
425. 
4  Good  faith,  in  the  respects  referred  to,  declared  to  imply,  not  only  an 
earnest,  honest  belief  in  the  justice  of  one's  claim,  but  also  the  con- 
scientious exercise  of  reasonable  business  judgment,  which  should 
induce  the  party  to  avoid  needless  delay  and  expense  by  taking  advan- 
tage of  his  opportunity  and  ri^ht  to  attend  and  cross-examine  the  sub- 
scribing witnesses  on  the  return  of  the  citation.  Matter  of  Whelan, 
425. 

See  AccouNTiNa,  2;  Appeal,  2;  Objkctions;  Reference. 

COUNSEL  FEES. 

A  guardian  ad  litem,  in  a  Surrogate's  court,  will  employ  counsel  at  his  own 
expense.    Matter  of  Johnstonf  355. 

CROSS  REMAINDER& 
See  Will,  4. 

CURTESY. 
See  Sale  of  Real  Estate,  4. 

DEATH. 

1.  The  proof  of  absence  for  seven  years  or  more,  requisite  to  found  a  pre- 

sumption of  death,  under  Code  Civ.  Pro.,  §  841,  need  not  be  direct  and 
positive;  but  such  absence  may  be  fairly  inferred  from  facts  which 
clearly  point  to  that  conclusion.     CromweU  v.  Phipps,  00. 

2.  The  decree  admitting  a  will  to  probate,  being  evidence,  against  the  parties, 

of  the  testator's  death,  the  fact  of  such  death,  when  controverted,  is 
one  of  the  issues  before  a  Surrogate's  court  to  which  an  alleged  will  is 
presented,  and  the  burden  of  proof  is  on  the  proponent.  The  death, 
in  such  a  case,  cannot  be  proved  by  repute.    Prout  v.  McNab^  152. 

See  Execution  of  Will,  1;  Sale  of  Real  Estate,  6. 
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DEBT. 
SeeDjscovERT  of  Assets,  1;  Disputed  Claim,  2. 

DECLARATIONS. 

Declarations  of  kinship,  sought  to  be  introduced  in  e?idence,  as  a  basis  of 
a  demand  for  the  grant  of  letters  of  administration  of  a  decedent's 
estate,  to  the  alleged  relative,  must  come  within  the  rales,  which 
require  the  declai-ant  to  have  been  a  relative,  since  deceased,  who 
knew  or  professed  to  know  the  facts  stated  from  connection  or  acquain- 
tance with  the  family,  and  whose  relationship  appears  from  evidence 
aliun,de.    McCreedy  v.  Garbuit,  252. 

DECREE. 

A  decree  of  a  Surrogate's  court,  admitting  or  rejecting  a  will  presented  for 
probate,  is  ^'  a  judgment,"  within  the  meaning  of  Code  Civ.  Pro.,  §  721, 
which  is  made  applicable  to  such  a  court  by  id.,  §  2538,  and  protects  a 
'*  judgment  of  a  court  of  record  "  from  impairment,  by  reason  of  the 
appearance,  by  attorney,  of  an  infant  party,  if  the  judgment  be  in  his 
favor.  But  where  the  will  is  admitted,  the  decree  cannot  be  said  to  be 
in  favor  of  an  infant  contestant.    Matter  of  Bourne^  51. 

See  Collateral  Inheritance  Tax,  15,  10;  Res  Adjudicata. 

DEFINITIONS. 

See  Aftek-Born  Child  ("testator"),  2;  Assets,  1,  2;  Collateral 
Inheritance  Tax  ("estate"),  1,  13,  19;  ("exempted"),  6,21; 
Insane  Delusion,  3;  Pension  Money  ("assets"). 

DELUSION. 
See  Insane  Delusion. 

DEVASTAVIT. 

A  portion  of  decedent's  assets  consisted  of  two  Jersey  City  bonds,  of  the 
par  value  of  $1,0(X),  each,  which  did  not  come  into  the  executoi-'s 
hands,  but  were  taken  by  the  residuary  legatee,  and  sold,  and  the  pro- 
ceeds appropriated,  by  her.  It  appeared  that  the  executor  knew, 
during  decedent's  lifetime,  and  shortly  before  his  death,  of  the  owner- 
ship of  the  bonds,  and  was  also  aware,  within  a  few  months  of  the 
admission  of  the  will  to  probate,  of  the  existence  of  a  liability  on  the 
part  of  decedent,  for  which  the  creditor  afterward  obtained  judgment; 
also  that  the  residuary  legatee,  who  had  the  custody  of  decedent's 
effects,  at  the  time  of  his  death,  repeatedly  during  six  months  denied 
haying  the  bonds  in  her  possession,  sent  the  executor,  in  vain  quests 
for  them,  to  various  persons  and  places,  and  finally  confessed  that  she 
had  sold  them,  stating  that  they  had  been  given  to  her  by  decedent ; 


Digitized  by  VjOOQ IC 


538  INDEX. 

which  last  named  statement  the  executor  did  not  believe. — Held,  that, 
in  view  of  the  indebtedness  of  the  estate,  the  latter  was  guilty  of  neg- 
lect of  a  plain  and  urgent  executorial  duty  in  not  taking  prompt 
measures  to  recover  the  value  of  the  property  wrongfully  converted; 
and  that,  by  reason  of  his  devcuttavit,  he  roust  be  lield  liable  for  the 
amount  of  the  bonds  in  question,  as  assets  in  his  hands.  O*  Connor  v. 
Glfford,  71. 

DEVISE. 

See  COLLATEBAL  INHERITANCE  TaX,  12;    LEGACY. 

DISBURSEMENTS. 
See  Expenses  op  Administration,  1. 

DISCOVER  r  OF  ASSETS. 

1.  All  executor  or  administrator  cannot  proceed  to  the  collection  of  an  ordin- 

ary debt,  by  means  of  the  maciilnery  provided  by  Code  Civ.  Pro., 
§  2706,  et  seq.y  relating  to  the  discovery  of  property  concealed  or  wiili- 
lield.    Matter  qf  Nay,  S46, 

2.  In  a  si)ecial  proceeding,  instituted  by  executrix,  under  Code  Civ.  Pro., 

§  2706,  to  discover  certain  personal  property  alleged  to  belong  to  dece- 
dent, and  to  be  in  the  possession  of  respondent,  the  latter  filed  an 
answer,  setting  forth  ''that  the  only  chattels  or  property  of  any  kind 
in  the  possession  of  this  respondent  were  and  are  such  ornaments 
which  were,  preceding  the  death  of  said"  decedent,  "given  to  this 

respondent  by  said  decedent " "  and  that  the  same  is  her  own 

property;  and  that  the  said  "  executrix ''  has  no  title  or  interest  therein; 
and  that  she  has  no  books  or  papers  or  property  of  any  kind  belonging 
to  said  estate." — Held,  Insufiieient  to  justify  a  dismissal  of  the  pro- 
ceedings.   Estate  of  Hastings,  423. 

3.  All  answer,  interposed  under  Code  Civ.  Pro.,  §  2710,  in  a  special  proceed- 

ing instituted  to  discover  property  of  a  decedent  withheld,  etc.,  though 
inartificiallyand  discursively  drawn,  may  entitle  the  respondent  to  a 
dismissal  of  the  proceedings,  if  the  coui-t  is  able  to  infer  allegations  of 
fact  showing  ownership,  or  title  to  the  possession,  of  the  property. 
Estate  qf  Masterton,  460. 

DISPOSITION  OP  REAL  PROPERTY. 
See  SAiiS  OP  Real  Estate. 

DISPUTED  CLAIM. 

1.  The  same  formality  is  not  required,  for  the  disputation  of  a  claim  agidnst 
a  decedent's  estate,  where  proceedings  for  a  judicial  settlement  are 
instituted  under  Code  Civ.  Pro.,  §  2729,  as  where  a  petition  for  pay- 
ment is  presented  under  id.,  §  2717.    Adams  v.  Olidden,  197. 
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2.  The  effect  of  Code  Civ.  Pro.,  §  274.3,  which  requires  the  decree,  upon  a 
jadicial  settlement  of  a  representative's  account,  to  malse  the  determin- 
ations therein  specified,  *'  where  the  validity  of  a  debt is  not 

disputed,"  is  to  deprive  the  Surrogate's  court  of  Jurisdiction  to  deter- 
mine a  controversy,  arising  in  such  proceeding,  between  the  account- 
ing party  and  a  third  person  seeking  to  enforce  a  claim  against  the 
estate.    Id. 

DISTRIBUTIVE  SHARE. 
See  Statute  of  Distbibutions. 

DOWER. 

Testator's  will  contained  a  bequest  to  his  wife,  M.,  of  certain  leasehold 
pi-operty,  in  lieu  of  dower,  and,  after  making  other  dispositions,  gave 
tlie  residue  to  his  daughters.  M.  elected  to  talce  her  dower  instead  of 
the  leasehold,  and  claimed  one  third  of  the  latter  under  the  statute  of 
distribution  in  case  of  intestacy. — Held,  that  the  leasehold  property  fell 
into  the  residue.    Matter  of  Frost,  431. 

See  Wirx,  6. 

ESTATE. 

See  Collatebal  Inhebitance  Tax,  1, 13,  19 ;  Contingent 
Remainder. 

EVIDENCE. 
See  Declarations;  Execution  op  Will,  5;  Kinship;  Lost  Will,  2. 

EXAMINATION  BEFORE  TRIAL. 

After  the  removal  of  a  probate  proceeding  from  the  Surrogate's  court  of 
New  York  county  to  the  Court  of  Common  Pleas,  pursuant  to  Code 
Civ.  Pro.,  §  2547,  as  amended  in  1886,  it  is  doubtful  whether  the  Surro- 
gate can  vacate  the  order  of  transfer  in  order  to  entertain  an  applica- 
tion for  an  order  for  the  examination,  before  trial,  of  a  witness  about 
to  leave  the  State,  although  the  latter  tribunal  has  no  power  to  direct 
the  examination  under  Code  Civ.  Pro.,  §§  870,  872.  Matter  ojf  Dela- 
plaine,  269. 

EXECUTION. 
See  Appeal,  1;  Contempt,  2. 

EXECUTION  OF  WILL. 

1.  An  alleged  will,  subscribed  by  decedent  by  making  a  cross-iAark,  and  one 
of  the  two  subscribing  witnesses  whereto  is  dead,  may,  where  other 
essential  circumstances  appear,  be  admitted  to  probate  upon  the  testi- 
mony of  the  living  witness  that  he  saw  decedent  make  the  mark,  and 
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.proof  of  the  handwriting  of  the  other,— this  heing  a  compliance  with 
Code  Civ.  Pro.,  §  2620,  which  requires  '*pix>of  of  the  handwriting  of 
tlie  testator,"  where  ''a  subscribing  witness  whose  testimony  is  re- 
quired is  dead."    Matter  of  Dockatader,  106.  — 

2.  The  paper  propounded  as  decedent's  will,  and  which  purported  to  have 

been  executed  by  making  a  cross-mark,  was  accompanied  by  a  full 
attestation  clause,  and  was  witnessed  by  the  draftsman,  since  deceased, 
and  another  whose  memory,  as  to  the  circumstances  attending  the 
publication,  was  a  blank.  No  other  evidence  being  adduced  to  show 
the  making  of  the  mark  by  decedent, — Held^  that  probate  must  be 
refused,  for  lack  of  proof.     Warden  v.  Van  Gieson,  237.  

3.  It  seeme,  that  proof  of  the  making  of  such  mark  by  decedent  would  have 

been  **  proof  of  the  handwriting  of  the  testator,"  within  the  meaning 
of  Code  Civ.  Pro.,  §  2620.    Id, 

4.  Where  a  substantial  ponion  of  a  will,  as,  e.  g.,  the  clause  appointing  an 

executor,  appeai-s  beneath  th^  subscription  of  the  testator,  the  ques- 
tion whether  the  will  is  invalid,  or  such  clause  surplusage,  depends 
upon  when  the  latter  was  inserted.  Matter  of  Jacobaon,  206. 
4.  It  is  not  absolutely  requisite  to  the  valid  execution  of  a  will,  in  all  cases, 
that  the  instrument  should  be  read  to  or  by  the  testator.  It  is  enough 
that  the  court  be  satisfied  by  competent  and  trustworthy  evidence  that 
the  testator  understood  and  approved  all  its  provisions.  So-^Heldj 
where  it  appeared  that  decedent  had  given  specific  directions  to  the 
draftsman,  as  to  the  contents  of  the  will,  of  which  the  latter  maile  a 
memomndum  in  decedent's  presence,  which  memorandum  was  pro- 
duced on  the  hearing  and  corroborated  the  testimony  of  the  draftsman, 
that  the  instructions  had  been  ->i  ridly  followed.    Will  qf  Crumb,  478. 

See  Intrblineations. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  temporary  administrator  cannot  saddle  upon  his  decedent's  estate  a  fee 

paid  by  him  to  an  indemnity  company  as  the  consideration  for  its 
going  bail  for  him,— the  expenditure  being  neither  within  the  line  <»f 
his  duty  as  a  prospective  representative,  nor  necessary  and  reasonable, 
within  the  meaning  of  Code  Civ.  Pro.,  §  2662.    Jenkins  v.  Shaffer^  59. 

2.  U()on  the  judicial  settlement  of  executors'  account,  it  appeared  that 

certain  creditors,  whose  claims  the  testator,  in  his  will,  had  directed 
to  be  paid,  had  received  more  than  the  amounts  specified  in  that  in- 
stnunent,  but  not  more  than  was  justly  due. — Held,  that  the  executors' 
course  was  justifiable.    Beecher  v.  Barber,  129. 

See  Aornt;  Commtssions;  Devastavit;  Expenses  of  Admihistra- 

tion;  Masses  for  the  Dead;  Non-Residbnt  Executob;— 

Official  Bond;  Public  Administrator; 

Res  Adjxtdicata;  Tendeb; 

Vouchers. 
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EXEMPTION. 
See  Collateral  Inhebitance  Tax,  1,  3,  6,  7,  8, 13, 14, 19, 21. 

EXPENSES  OF  ADMINISTRATION. 

1.  An  executor  or  administrator  cannot  charge  for  the  use  of  his  own  horse 

and  wagon,  employed  by  him  in  collecting  the  assets  of  his  decedent's 
estate;  although  his  bill  for  livery  expenses,  when  reasonable  in 
aiuountj  and  necessarily  incurred  in  the  administration,  will  be  allowed. 
Matter  qf  Ingeraoll^  184. 

2.  Decedent  died  in  New  Jersey,  leaving  assets  in  New  York  county,  the 

Surrogate's  court  whereof  granted  letters  of  administration  of  his  estate. 
Subsequently,  a  will  was  proved  in  a  domiciliary  court,  and  ancillary 
letters  were  issued,  here,  to  the  foreign  executrix.  Upon  a  settlement 
of  the  administrator's  account, — Held,  that  credit  should  not  be  al- 
lowed for  any  disbursements  representing  expenses  incurred  in  con- 
testing the  foreign  probate.    Matter  of  Black,  331. 

3.  Administratoi'S,  in  such  a  case,  being  liable  to  be  required  at  anytime  to 

pay  over  funds  collected,  will  not  be  mulcted  in  interest  as  a  penalty 
for  not  making  investments.    Id. 

4.  Where  an  executor  or  administrator,  who  has  paid  out  money  on  account 

of  expenses  of  administration,  produces  a  voucher  showing  the  nature 
of  the  disbursement  and  stating  facts  which,  if  true,  show  the  same  to 
have  been  reasonable,  and  necessary  for  the  good  of  the  estate,  a  pre- 
sumption is  raised  in  favor  of  the  correctness  of  the  charge,  which 
must  be  opposed  by  affirmative  evidence  on  the  part  of  one  contesting 
the  demand  for  credit.    Matter  qf  White,  375. 

See  Agent,  2;  Non-Residbnt  Exbcutob;  Res  Adjxtdicata. 

FALSA  DEMONSTRATIO. 
See  Codicil. 

FEES. 
See  Counsel  Fees;  Objections. 

FOREIGN  CORPORATION. 
See  CoLLATEBAL  Inhebitance  Tax,  21;  Fobeion  LEOATSBy  2. 

FOREIGN  LEGATEE. 

1.  Where  the  will  of  a  resident  of  this  State  is  sufficient  in  form,  and  not 
repugnant  in  it%  dispositions  to  the  lez  domicilii,  it  will  be  sustained 
by  our  courts;  and  the  capacity  of  a  non-resident  beneficiary,  whether 
a  natural  or  an  artificial  person,  to  take  a  bequest  or  devise  therein 
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contained,  will  be  determined  by  the  law  of  the  State  of  his  residence. 
Matter  of  BuUocky  335. 
2.  The  will  of  testator,  who  died  domiciled  in  this  State,  bequeathed  $5,000 
to  "  the  congiiegational  chui*ch  in  the  town  of  S.,  in  the  county  of  W., 
'and  the  commonwealth  of  Massachusetts,-'  adding  words  further  tend- 
ing to  identify  the  intended  legatee.  It  appeared  that  there  was  a  reli- 
gious body,  answering  to  the  description,  which,  however,  was  not 
incorporated.  But  a  local  statute,  in  force  when  the  will  was  execut- 
ed, and  still  unrepealed,  provided  that  certain  designated  officers  of 
religious  societies,  which  this  church  possessed,  should  be  deemed 
bodies  corporate,  for  the  purpose  of  taking  donations  made  to  them  or 
their  respective  churches. — Held,  that  the  capacity  of  the  church  de- 
scribed to  take  the  legacy  was  to  be  tested  by  the  law  of  Massachusetts, 
and  that  the  disposition  in  its  favor  was  in  all  respects  valid  and  effec- 
tual.   Id, 

FOREIGN  WILL. 
See  Expenses  of  Administration,  2. 

FUTURE  ESTATE. 
See  CoNTmoENT  Rehaindbb. 

GENERAL  GUARDIAN. 
See  Advinistbatob  with  Wiul  Annexed. 

GENERAL  LEGACY. 
See  Legacy,  2. 

GUARDIAN  AD  LITEM. 

The  parent  of  an  infant  party  to  a  special  proceeding  in  a  Surrogate's  court 
has  no  authority,  in  his  capacity  as  guardian  in  socage  or  by  nature,  to 
appear  as  guardian  ad  litem  for  his  ward.    Matter  qf  Bovone,  51. 

See  Counsel  Fees;  Infant,  3. 

HALF-BLOOD. 
See  Statute  of  Distbibutions. 

HANDWRITING. 
See  Execution  of  Will,  1,  2,  3. 

HUSBAND  AND  WIFE.- 

See  Collatebal  Inheritance  Tax,  3;  Mabblapb; 
Official  Bond,  4.   . 
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ILLEGITIMATE  CHILD. 

1.  As  to  whether,  under  L.  1855,  ch.  547,  the  illegitimate  child  of  a  mother, 

who  has  died  leaving  a  wUi  executed  before  the  birth  of  the  former, 
has  tlie  same  rights,  in  respect  of  such  parent's  property,  as  are  ac- 
corded to  lawful  issue  by  2  R.  S.,  64,  §  43,  and  2  R.  S.,  65,  §  49,^quasre. 
Matter  of  hunce,  266. 

2.  The  will  of  a  testatrix  so  dying,  is  entitled  to  probate,  although  it  con- 

tains no  mention  of,  or  provision  for  such  cliild,  and  notwithstanding 
that  the  maker  has  failed  to  provide  for  the  latter  by  settlement  or 
otherwise.   Id. 

See  Intebebt  in  Event,  2. 

IMPLIED  TRUST. 
See  Will,  3,  7. 

INCIDENTAL  POWERS. 
See  Pbobate  of  Will,  5. 

INCOME. 
See  Intebebt,  1,  2. 

INDEMNITY  COMPANY. 
See  ExECUTOBs  and  Administbatobs,  1. 

INFANT. 

1.  While  the  natural  guai-dian  of  an  infant  may  petition,  pursuant  to  Code 

Civ.  Pro.,  §  2846,  for  an  order  directing  the  general  guardian  of  the 
property  of  the  infant  to  apply  the  same  to  the  support  and  education 
of  the  latter,  he  cannot  proceed  against  the  executors  to  such  an  end. 
Qttiii  v.  Hill,  39. 

2.  Nor  will  a  Surrogate's  court  direct  the  general  guardian  to  pay  over  money, 

for  the  purposes  indicated,  to  the  natural  guardian, — the  latter  not 
being  amenable  to  the  court  for  the  proper  disposition  thereof.    Id. 

3.  Seven  years  after  decedent's  will  was  admitted  to  probate,  application 

was  made  for  an  order,  to  be  entered,  nunc  pro  tunc,  appointing  a 
guardian  ad  litem  of  an  infant  contestant,  in  the  special  proceeding 
instituted  to  procure  probate. — lUld^  that  the  court  was  without  juris- 
diction to  grant  the  order  sought ;  the  application  for  which  was  an  at- 
tempt to  forestall  the  infant's  right,  on  attaining  majority,  to  move  to 
vacate  the  decree  on  account  of  the  failure  to  procure  an  appointment 
of  such  a  guardian  in  due  course.  Matter  of  Bowne.  51. 
See  Decbee;  Guabdian  ad  Litem. 

INSANE  DELUSION. 
1.  Where  an  insane  delusion  is  proved,  the  testator's  mental  capacity  is  to  be 
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measured  by  the  relations  of  the  delusion  to  the  testamentary  act. 
Matter  of  Veddery  92. 

2.  Upon  au  application  for  tlie  admission  to  probate  of  the  will  of  decedent, 

a  married  woman,  executed  about  two  and  a  half  years  before  her 
death,  which  occurred  at  the  advanced  age  of  seventy-seven  years,  it 
was  shown  that  her  physical  powers  had  been  gradually  failing;  tliat 
she  was  miserly  in  disposition,  and,  at  times,  uncleanly  in  her  habits; 
that,  during  the  last  quarter  of  a  century,  she  had  been  a  believer  in 
witchcraft,  frequently  talked  of  buried  treasures,  had  seen  the  head- 
less horseman,  gave  absurd  recipes  and  advice  toothers;  pretended  to 
have  had  personal  interviews  with  the  deity  and  the  evil  one,  to  have 
entered  heaven  and  conversed  witli  its  inhabitants;  and  expressed  a 
desire  to  be  robed  like  the  angels  when  she  died: — While,  on  the  other 
hand,  it  appeared  that  slie  was  prudent  and  sensible  in  the  manage- 
ment of  her  household  affairs,  shrewd  at  a  bargain,  a  consistent  church 
member,  interested  in  religious  work,  and  an  affectionate  wife;  that 
the  dispositions  of  her  will  were  in  accord  with  natural  claims  upon 
her  bounty,  and  that,  as  the  subscribing  witnesses  testified,  she  was 
rational  at  the  time  of  execution. — Held,  that  the  petition  for  probate 
should  be  granted.    Id. 

3.  Two  conditions  are  essentially  prerequisite  to  the  avoiding  of  a  will  on  the 

ground  of  delusion  entertained  by  the  testator:  (I)  that  it  be  an  insane 
delusion;  and  (2)  that  it  be  shown  to  have  affected  the  testamentary 
disposition.    Bull  v.  Wheeler,  128. 

4.  In  determining  the  question  of  the  insanity  of  a  delusion,  regard  must  be 

had  to  the  temperament  and  other  personal  peculiarities  of  the  testa- 
tor; since  what  might  be  mere  eccentricities,  in  one  person,  would,  in 
another,  afford  evidence  of  mental  aberration.     Id. 

5.  The  evidence,  on  the  subject  of  the  insane  delusion,  alleged  by  contestant 

to  have  existed  in  the  mind  of  testatrix,  his  sister,  showed  the  same  to 
consist  of  an  unjust  belief  that  the  former  had,  in  some  way,  obtained 
more  than  his  fair  share  of  their  father's  property,  and  had  deprived 
her  of  privileges  in  the  use  of  a  horse  and  wagon,  and  in  the  garden, 
to  which  she  was  entitled  under  that  parent's  will.  Testatrix,  an  un- 
married woman,  who  died  at  the  age  of  fifty-one  years,  was  a  person 
of  feeble  health  and  nervous  temperament ;  had,  in  early  life  suffered 
from  attacks  of  hysteria;  i)ossessed  marked  personal  peculiarities,  was 
of  more  than  ordinary  capacity,  and  active  in  religious  matters.  She 
was  evidently  actuated  by  an  intense  dislike  of  contestant,  who  was  ex- 
cluded from  the  nnmber  of  her  beneficiaries;  but  the  proofs  failed  to 
show  that  her  feelings  could  not  have  been  changed  by  evidence  that 
she  was  mistaken  in  her  judgment  concerning  contestant's  conduct. — 
Held,  that  the  will  must  be  sustained.    Id. 

INTEREST. 

J.  The  rule  allowing  interest,  from  the  date  of  a  testator's  death,  on  a  bequest 
to  a  legatee,  towards  whom  the  former  stood  in  loco  parenttSy  is  con- 
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ditioned  upon  the  circumstances  that  the  beneficiary  be  one  for  wlioni 
no  otlier  provision  is  made,  and  who,  without  such  allowance,  would 
be  destitute  of  income  during  the  period  expiring  at  the  end  of  a  year 
from  the  grant  of  letters.  It  is  not  enough  that  an  income,  actually 
enjoyed,  is  insufficient  for  his  support  in  a  style  which  he  may  desire. 
Morgan  v.  Valentine,  18. 
2.  In  order  that  an  infant  legatee,  to  whom  the  testator  stood  in  loco  parentis, 
be  deemed  entitled  to  interest  from  the  death  of  the  latter,  it  is  suffi- 
cient that  no  other  provision  nor  any  maintenance^  in  the  meantime, 
is  allotted  by  the  wilL  That  the  infant  has  extraneous  means  of  sup- 
port is  immaterial.    Neder  v.  Zimmer,  180. 

See  Costs,  2;  Expenses  of  Administkation,  3;  Tender;  Vesting,  4. 

INTEREST  IN  EVENT. 

1.  The  interest  which  will  render  a  person  incompetent  to  **  be  examined  as  a 

witness  "  (under  the  rule  established  by  Code  Civ.  Pro.,  §  829),  as  to 
conversations  with  the  decedent,  upon  an  application  for  the  probate 
of  a  will,  must  be  a  present,  certain  and  vested  one;  an  interest  uncer- 
tain, remote  or  contingent  is  not  a  ground  of  exclusion.  Todd  v. 
Dibble,  35. 

2.  In  a  special  proceeding  Instituted  to  procure  the  admission  to  probate  of 

the  will  of  decedent,  the  right  of  his  father  to  oppose  was  assailed  by 
proponent,  his  widow,  on  the  ground  of  want  of  interest,  she  contend- 
ing that  her  infant  daughter,  H.,  was  a  lawful  child  of  decedent,  and 
as  such  entitled,  in  case  intestacy  should  be  established,  to  the  entire 
estate,  exclusive  of  proponent's  share.  There  was  evidence  that,  in 
1S78,  decedent  had  been  married  to  A.,  from  whom  he  separated  after 
a  cohabitation  of  several  years,  without  issue;  in  1882,' decedent  became 
a  resident  of  Connecticut  and  cohabited  with  proponent,  who,  in  1884, 
in  that  State,  gave  birth  to  H., — whom  decedent  recognized  as  his 
daughter;  in  the  same  year,  A.  procured  a  divorce  from  decedent, 
in  New  York,  the  judgment  containing  the  usual  prohibition  to 
marry;  soon  thereafter  decedent  and  proponent  were  duly  married, 
though  not  domiciled,  in  Pennsylvania,  whereupon  they  returned  to 
and  resided  in  Connecticut,  until  decedent's  deaths  in  1885. — Held,  1. 
That  the  marriage  in  Pennsylvania,  being  valid  there,  must  be  recog- 
nized as  valid  in  this  State.  2.  That,  the  statutes  of  Pennsylvania 
and  of  Connecticut  legitimizing  a  child,  so  bom  and  recognized,  of 
parents  afterwards  intermarrying, — H.  was  decedent's  sole  heir  and 
next  of  kin,  and  contestant  without  standing  in  court,  unless  he  could 
dbprove  the  infant's  alleged  paternity.     Stack  v.  Stack,  280. 

INTERLINEATIONS. 

1.  The  fact  that  an  interlineation,  in  the  body  of  a  will,  is  not  noted  at  the 
foot  of  the  instrument,  does  not  exclude  the  theory  of  its  having  been 

Vol.  IV.— 35 
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made  before  execution,  where  other  reasons  exist  for  reaching  that 
conclusion.    Matter  qf  Voorhees,  162. 

2.  Among  interlineations  in  wills,  are  to  be  distingaished  those  which  supply 
a  blank  in  the  sense,  and  those  which  indicate  a  change  of  intention 
on  the  part  of  the  testator.  The  latter,  only,  are  subject  to  the  strict 
presumption  of  having  been  effected  after  execution.    Id. 

4.  Tlie  will  of  testator,  who  died  leaving,  him  surviving,  two  sons  and  three 
daughters,  after  certain  bequests  to  grandchildren,  provided:  ''I  give 
unto  my  son  Abraham  and  his  heirs  one  equal  fifth  share  of  my  real 
and  personal  estate;  also  Johana  Jewell  and  heirs  wife  of  Ditmas 
Jewell  one  fifth  share  of  my  real  and  x)ersonal  also  my  son  Wm. 

K.  Yoorhees  and  his  heirs,  one  fifth  share  of  my  real  and  personal 

Adriana 
estate  I  give  unto  my  daughter  and  her  heirs  one  fifth  of  my  real 

A 
and  personal  estate;  also  Anna  Maria  Hegeman,  wife  of   John  J. 

Hegeraan  and  heirs  one  fifth  share  I'eal  and  personal  estate."  The 
interlineation  was  not  noted  at  the  foot  of  the  will,  which  was  in  the 
handwriting  of  testator.— H^eZd,  that  the  Will  should  be  admitted  to 
probate,  with  the  interlineation  as  a  constituent  part  thereof.    IdL 

See  Probate  of  Will,  2. 

INTERPRETATION  OF  STATUTK 

1.  In  dealing  with  statutes,  it  is  the  duty  of  a  trial  court,  especially,  to  con- 
fine the  exercise  of  iu  functions  to  strict  interpretation,  rather  than  to 
indulge  in  construction,  bordering  on  the  domain  of  legislation.  Mat- 
ter of  McCoskey,  488. 

INTERPRETATION  OP  WILL. 

1.  It  appearing  by  evidence,  when  introduced,  that,  at  the  time  of  the  exe- 

cution of  his  will,  it  was  true,  and  testator  knew,  that  he  alone  owned 
a  sufficient  number  of  shares  of  stock  described  to  satisfy  certain 
bequests, — a  like  number  thereof,  other  than  his  own,  not  being  in 
existence;— and  that  during  the  period  expiring  at  his  death  he  not 
only  parted  with  none  of  these  shares  but  acquired  others, — Held, 
that  these  facts  were  inconsistent  with  any  interpretation  of  the  will 
other  than  one  involving  an  intention  on  testator's  part  to  bestow, 
specifically,  a  portion  of  the  very  stock  which  he  owned  at  the  time  of 
his  death;  and  that  the  legatees  of  the  stock  took  their  ratable  shares 
of  the  dividends,  as  the  increment  of  specific  legacies.  Matter  qf 
Hastings,  807. 

2.  A  legacy  of  **one  thousand,"  without  further  words  of  description,  will, 

for  the  purpose  of  determining  the  penalty  of  the  official  bond  of  a  rep- 
presentative  of  decedent,  be  deemed  to  mean  $1,000,  in  view  of  the  cir- 
cumstance that  the  beneficiary's  rights  might  be  so  adjudicated,  in  a 
proper  proceeding,  by  a  competent  tribunaL  Matter  qf  Nesmith,  383. 
See  Pbobate  of  Will,  1. 
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INTERSTATE  COMITY. 
See  FoBEiOK  Legatbe,  1;  Intebest  in  Eybkt,  2. 

ISSUES. 
See  Lost  Will,  3. 

JUDGMENT. 
See  Decbee;  Will,  1. 

JURISDICTION. 

A  Snrrogate  is  competent  to  entertain  an  application  for  probate  of  a  will, 
although  related  by  affinity  within  the  sixth  degree  (Code  Civ.  Pro., 
§  46),  to  one  designated  a  legatee  therein, — ^the  latter  not  being  a  party 
to  the  special  proceeding.    Hopkins  v.  Lane,  12. 

S.  The  will  of  testator  bequeathed  *'  to  the  rector,  church- wardens  and  ves- 
trymen of  S.  P.  Church,"  a  religious  corporation,  five  hundred  dollars 
for  a  stained  glass  window,  or  a  lectern  and  pulpit,  "  whichever  the 
said  rector,"  etc,  "shall  deem  most  suitable."— HeW,  that  the  Surro- 
gate was  not  disqualified,  by  the  fact  that  he  was  senior  warden  of 
the  church  in  question,  from  sitting  in  the  special  proceeding  insti- 
tuted to  procure  probate  of  the  will,'-either  under  Code  Civ.  Pro., 
§  2406,  subd.  1,  as  being  "  a  devisee  or  legatee  of  any  part  of  the  estate, 
or  under  id.,  subd.  3,  which  disqualifies  him  only  *^  where  he  ie  named 
as  executor,  trustee  or  guardian  in  any  will  or  deed  of  appointment 
involved  in  the  same  matter."    Id. 

3.  Yoluhtary  appearance,  in  a  Surrogates'  court,  of  all  the  parties  to  a  con- 
troversy does  not  confer  power  to  determine  the  same,  where  the  sub- 
ject-matter is  without  its  jurisdiction.    Matter  qf  CooUy,  77i 

See  Accounting,  1;  Assets,  3;  Collateral  Inhebitance  Tax,  19; 
Contempt,  2;  Disputed  Claim,  2;  Examination  befobb  Tbial; 
Infant,  8;  Sale  of  Real  Estate,  2,  3. 

KINSHIP. 

Though  evidence  of  reputation  is  competent  to  prove  kinship,  the  testi- 
mony, in  this  regard,  of  witnesses  not  acquainted  with  the  facts,  and 
whose  information  is  not  derived  from  those  connected  or  acquainted 
with  the  family,  is  hearsay  and  incompetent.  McCreedy  v.  Garbutt, 
252. 

See  Declabations;  Jubibdiction,  1. 

LEASEHOLD. 
See  DoWEB. 

LEGACY. 
1.  In  order  to  render  a  bequeathed  annuity  a  demonstrative  legacy^  and  so 
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not  liable  to  abatement  in  case  of  a  deficiency  of  assets,  the  will  must 
specify  certain  property  owned  by  the  testator  in  kind,  the  income 
arising  wherefrom  is  to  produce'  the  amount  of  the  annual  proYision. 
Haviland  v.  Cocks,  4. 

2.  Testator  who  left  an  estate  of  the  value  of  about  $125,000,  by  his  will 

directed  the  executors  *^  to  invest  such  sum  of  my  (his)  property  as 

will  net  one  thousand  dollars per  year and  from  such 

sum  so  invested  to  pay  "  to  his  widow,  A.,  '*  the  sum  of  one  thousand 
dollars  per  year,"  from  his  decease,  during  widowhood,  in  lieu  of 
dower;  made  provision  for  other  beneficiaries;  and  disposed  of  the 
remainder.  Upon  a  judicial  settlement  of  their  accounts,  it  appeared 
(1)  that  one  of  the  executors  had,  in  hand,  all  that  remained  of  the 
estate,  viz.:  $7,000,  of  which  about  $4,000  represented  principal  rescued 
from  the  wreck  of  an  authorized  investment,  and  the  balance  accumu- 
lated interest;  and  (2)  that  A.'s  claim  for  arrears  of  annuity  was  suflfi- 
cieiit  to  exhaust  the  entire  fund. — Held,  that  the  annuity  was  a 
general  legacy;  and  that,  of  the  fund  in  question,  A.  was  entitled  only 
to  the  accumulated  interest  in  the  executor's  hands,  and  such  interest 
as  might  thereafter  accrue  upon  the  remaining  corpus.    Id, 

3.  Testator's  will,  after  bequeathing  legacies  amounting  to  $4,000,  gave, 

devised  and  bequeathed  **all  the  rest,  residue  and  remainder  of  my 
(his)  property  and  estate,  both  real  and  personal,"  unto  certain  per- 
sons named,  their  heirs  and  assigns  forever.  His  personal  property, 
at  the  time  of  the  execution,  was  known  to  testator  to  be  worth  only 
about  $1,000.  There  was  no  specific  devise  of  realty. — Held,  that  the 
legacies  were  charged  on  the  i-ealty.    Matter  of  PetiiU  301. 

4.  A  direction  in  a  will  that  the  amount  of  certain  legacies,  thereby  be- 

queathed, be  deposited  in  a  savings  bank,  there  to  remain  for  five 
years,  and  that  at  the  expiration  of  that  period  the  same  be  paid  to  the 
legatees,  they  to  receive  the  interest  semi-annually  in  the  interval,  is 
not  invalid,  as  unlawfully  suspending  the  absolute  ownership  of  per- 
sonal property.    Matter  of  Farmer,  433. 

See  COLLATKBAL  IXHEBITANCB  TAX,  20;  INTEBPBETATION  OF  WlLL,2; 

Spbcific  Legacy;  Suspension  of  Ownebship;  Vesting,  2,  4; 
Will,  3. 

LATENT  AMBIGUITY. 
See  Stock  DiyiDENi>8. 

LETTERS  TESTAMENTARY. 
See  Revocation  of  Lettebs. 

LOST  WILU 

1.  A  lost  will  cannot  be  admitted  to  probate  upon  a  stipulation  of  counsel 
agreeing  as  to  its  contents,  though  due  execution  be  established- 
Matter  of  Ruser,  31. 
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2.  Under  Code  CIt.  Pro.,  §§  1865,  2621,— requiring  the  provisions  of  a  lost 
or  destroyed  will  to  be  **  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses,"— eacb  of  the  witnesses  must  be  able  to  testify  to 
all  of  the  disposing  parts  of  the  will ;  it  does  not  suffice  to  prove  some 
provisions  by  two  or  more  witnesses  and  the  remainder  by  others. 
The  evidence  of  a  witness  who  is  shown  not  to  have  read  the  entire 
will,  or  otherwise  to  know  all  its  contents,  is  valueless.    Id. 

8.  The  nature  of  the  issues  to  be  determined  in  a  Surrogate's  court,  upon 
an  application  for  probate  of  a  lost  or  destroyed  will— declared.  Mai- 
ter  qf  Paine,  SOh 

MAINTENANCE. 
See  iNFAirr,  1,  2. 

MABRIAGE. 

The  existence  of  a  trust  provision,  in  a  testator's  will,  made  to  secure  the 
dower  right  of  one  therein  referred  to  as  his  wife,  establishes  the  mari- 
tal character,  in  the  absence  of  opposing  evidence,  of  one  identified  as 
the  person  intended,  for  the  purpose  of  the  protection  of  her  rights  in 
a  Surrogate's  court    Matter  of  Baker,  271. 

MARSHALING  OF  ASSETS. 

The  judicial  rule  governing  the  order  of  application  of  a  decedent's  assets, 
to  the  payment  of  debts—declared.    SnUth  v.  Coup,  45. 

MASSES  FOR  THE  DEAD. 

1.  Testator's  wUl,  after  directing  the  payment  of  his  debts  and  funeral  ex- 

penses, gave  $500  to  his  executors,  to  be  expended  by  them  in  having 
masses  said  for  the  repose  of  his  soul.  The  executor  having  paid  out 
one  half  of  this  amount  for  the  purpose  specified,  and  about  $300  as 
funeral  expenses,  it  was,  upon  the  judicial  settlement  of  his  account, 
on  a  creditor's  objection,  tliat  the  amount  paid  for  such  expenses  was 
'*  unauthorized  in  law,  exorbitant  and  not  justified," — Held,  that  the 
trust  for  masses  was  void  in  its  creation,  the  expenditure  for  that  pur- 
pose unauthorized  in  law,  and  the  sum  paid  therefor  to  be  deemed 
assets  in  the  executor's  hands,  with  which  he  was  chargeable.  G*Conr 
nor  V.  Oifford,  71. 

2.  The  following  provision  In  a  will :  "  I  hereby  direct  that  my  executor  here- 

inafter named  to  have  masses  read  for  the  repose  of  my  soul  for  wliich 
I  direct  him  to  expend  the  sum  of  five  hundred  dollars," — Held,  void. 
Schwartz  v.  Bruder,  160. 

MASTER  AND  SERVANT. 
The  suspicion  with  which  the  law  views  a  devise  or  bequest  to  a  physician. 
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aeonnselor,  or  a  guardian,  from  his  patient,  client  or  ward,  is  likewise 
indulged  as  between  a  master  and  a  menial  domestic  serranL  Banta 
T.  WiUetBy  SL 

See  Uhdus  Ihfluehcb,  3. 

KATURAL  GUARDIAN. 
See  IKFAHT,  1,  2. 

NEW  TMAL. 

One  applying  for  a  new  trial,  on  the  ground  of  newly  discovered  eridenoe, 
must  present  the  affidavits  of  the  proposed  witnesses,  or  explain  his 
omission.    Matter  <tf  Collins,  286. 

NON-RESIDENT  EXECUTOR. 

Where  a  resident  executor  voluntarily  removed  from  the  State  before 
completing  his  administration,  and  employed  an  agent  to  perform  the 
unfinished  business,  the  performance  of  which  by  himself  was  ren- 
dered  impossible  by  his  absence, — Heldf  that  the  executor  roust  pay 
out  of  liis  own  pocket  for  the  services  of  the  agent,  and  could  not  be 
remunerated,  out  of  the  estate,  for  traveling  expenses  incurred  in  re- 
turning to  the  State.    Matter  qf  Ingeraoll,  184. 

OBJECTIONS. 

Where  it  appears  that  objections  to  the  account  of  a  decedent's  personal 
representative,  interposed  by  distributees  of  the  estate,  are  not  made 
In  good  faith,— as  where  the  object  sought  is  to  delay  the  settlement 
and  distribution,  the  court  will,  in  the  exercise  of  its  statutory  discre- 
tion, charge  the  costs  and  disbursements  of  the  accounting,  including  the 
fees  of  the  referee,  to  the  objectors  personally,  and  the  same  will  be 
collected  by  deducting  the  amount  from  their  respective  shares  of  the 
estate  in  the  accounting  party's  hands.    Matter  if  Selling,  428. 

OFFICIAL  BOND. 

1.  Questions  relating  to  the  sufficiency  and  justification  of  sureties,  in  the 

bond  of  an  administrator  of  the  estate  of  an  intestate,  are  to  be  de- 
termined in  accordance  with  the  provisions  of  Code  Civ.  Pro.,  §  813. 
Matter  qf  Thompson,  56. 

2.  Where,  of  two  persons,  offered  as  sureties  on  such  a  bond  in  a  penalty  of 

$15,000,  one  was  able  to  justify  only  in  the  sum  of  $10,000,— ffe/d, 
that  the  other,  justifying  in  an  amount  sufficient  to  cover  the  penalty 
for  himself,  might  be  allowed  to  *'  contribute  to  make  up  the  sum  " 
of  $5,000  for  the  former.    Id. 

3.  In  fixing  the  penalty  of  the  bond  of  an  administrator,  c.  t.  a.,  about  to 
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succeed  an  administrator  appointed  as  in  case  of  intestacy,  regard 
must  be  had  to  the  amount  of  an  unpaid  legacy,  although  the  assets, 
wlierewith  to  satisfy  it  may  have  been  distributed  among  the  next  of 
Icin.  MaiUr  qf  Nesmith,  2^ 
4.  The  husband  of  an  administratrix  of  the  estate  of  an  intestate  is  a  com- 
petent surety  upon  her  official  bond.   Matter  irf  Grove,  360. 

See  Intebpbetation  op  Will,  2;  Testament akt  Tbusteb. 

PARENT  AND  CHILD. 
See  Guardian  ad  Litem;  Illboitimatb  Child;  Intbbbbt,  1,  2. 

PARTIES. 

1.  Tlie  general  rule  of  courts  of  equity,  as  to  who  shall  be  parties  to  a  con- 

troversy, does  not  prevail  in  a  Surrogate's  court.  The  purchaser,  at  a 
sale  of  decedent's  real  property  under  Code  Civ.  Pro.,  §  2794,  not  being 
made  a  party  by  the  statute,  cannot  be  deemed  sucli,  nor  can  he  inter- 
vene and  become  a  party,  to  the  special  proceeding.  Cromwell  v. 
Phippe,  00. 

2.  Decedent,  during  his  lifetime,  was  a  partner  in  business  of  one  A.,  who 

died,  leaving  a  will  whereof  decedent  was  appointed  executor.  Upon 
the  death  of  the  latter,  B.  was  appointed  administrator  with  the  will 
of  A.  annexed,  and  C,  decedent's  widow,  was  appointed  administra- 
tor of  his  estate,  and  instituted  a  special  proceeding  to  procure  a  judi- 
cial settlement  of  her  account,  making  B.  a  party.  Thereafter  B. 
commenced  an  action  in  the  Supreme  Court  against  C,  in  her  repre- 
sentative capacity,  for  an  accounting  with  respect  to  the  partnership 
property,  and  the  property  of  A.,  in  her  possession. — Heldy  1.  That 
B.  was  a  proper  and  necessary  party  to  the  special  proceeding  in  the 
Surrogate's  court.  2.  That  the  attitude  of  B.,  in  that  court,  was  that 
of  a  creditor,  urging  his  claim  along  with  the  other  creditors  of  dece- 
dent's estate;  and  that  neither  at  the  instance  of  B.  or  C,  nor  by 
consent  of  both,  could  the  court  adjust  the  differences  between  those 
parties;  although,  if  B.'s  claim  were  admitted,  the  court  had  power  to 
direct  its  payment,     l^^elte  v.  Boschy  364. 

See  Revocation  of  Pbobatb,  2;  Sale  of  Real  Estate,  7. 

PARTNERSHIP. 

A  provision  in  a  partnership  agreement,  that  the  death  of  a  member  shall 
not  work  a  dissolution,  but  that  the  business  shall  continue  and  be 
conducted  by  the  survivors  until  a  day  specified,  is  invalid  and  abor- 
tive,— it  being  beyond  the  competency  of  the  parties  thus  to  modify  or 
abrogate  the  law  of  wills  and  intestate  distribution.  Laney  v.  Laney^ 
241. 

See  Pabties,  2. 
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PAYMENT  OF  DEBTS. 
See  Executors  akd  Admixistbatobs,  2;  Mabshajliko  of  Assets. 

PENSION  MONEY. 

Testator,  during  his  lifetime,  being  a  pensioner  of  the  United  States 
govei-nment,  received  from  a  pension  agent,  in  the  usual  manner  a 
draft  for  $1,200,  deposited  the  same  in  bank,  and  obtained  a  certificate 
of  deposit,  which  he  held  at  the  time  of  his  death,  and  the  amount 
whereof  was  collected  by  the  executors  of  his  will,  upon  surrender 
of  the  certificatc—ffeld,  that  this  money  was  not  protected  from  the 
claims  of  decedent's  creditors,  either  by  U.  S.  R.  S.,  §§  4718,  4747,  or 
by  Code  Civ.  Pro.,  §  1383;  but  was  assets  in  the  surviving  executor^s 
hands,  properly  applicable  to  t]ie  payment  of  debts.  Beecher  v.  Bar- 
ber, 129. 

PERSONAL  DEMAND. 
See  Contempt,  3. 

PERPETUITIES. 
See  Suspension  of  Ownership. 

PETITION. 

A  petition  seeking  to  procure  the  revocation  of  probate  of  a  will  under 
Code  Civ.  Pro.,  §  2647,  and,  pari  passuy  the  vacating  of  the  decree 
granting  probate  upon  a  ground  specified  in  id.,  §  2481,  subd.  6,  is 
objectionable  on  the  ground  of  multifariousness.   Hopkins  v.  Laiie,  12. 

See  Sale  of  Real  Estate,  5. 

PIOUS  USES. 
See  Masses  fob  the  Dead. 

POWER  OP  SALE, 
See  Will,  2. 

PRACTICE. 
See  Collateral  Inhebitance  Tax,  18;  Pbobate  of  Wills,  6, 6^ 

PROBATE  OF  WILL. 

1.  It  Beems  to  be  no  ground  for  rejecting  an  alleged  will,  that  its  provisions 
are  obscure  and  diiUcuU  of  interpretation.  The  paper  propounded  as 
decedent's  will  was,  substantially,  as  follows:    ''After  my  mother's 
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death,  my  cousin,  S.,  is  my  heir.    This  writing  is  Instead  of  a  formal 
will  which  I  intend  to  make.    M.  B.  executrix.*' 
*'  Witnesses :  [Signature] 

M.  B. 
M.  J.  B.'  [Date.] 

Held,  that  on  dne  proof  of  the  factum,  including  the  declaration  of 
the  testamentary  character  of  tlie  document,  the  petition  for  probate 
must  be  granted.    Matter  qf  Beebe^  43. 

2.  After  her  will  had  been  duly  and  completely  executed  and  published, 

testatrix  informed  the  draftsman  that  she  wished  to  bequeath  to  one  J. 
her  household  furniture,  and  other  articles  then  and  there  specified, 
and  a  bureau  to  S.  The  draftsman  wrote  these  directions  on  a  slip  of 
paper,  stating  that  he  would  paste  the  latter  in  the  will,  on  reaching 
home.  When  produced  for  probate,  the  will  presented  a  cross-section 
into  which  the  post-testamentary  slip  had  been  inserted  by  the  drafts- 
man,— there  having  been  no  re-execution  or  re-publication. — Held, 
that  the  instrument  should  be  admitted,  as  executed,  excluding  the 
interpolated  clause.    Stevens  v.  Stevens,  262. 

3.  Upon  an  application  for  the  probate  of  the  alleged  will  of  decedent,  it 

appeared,  from  the  depositions  of  B.  and  C,  the  subscribing  witnesses, 
that  they  severally  wrote  their  names  as  such,  on  the  paper  propounded, 
and  that  decedent,  in  their  presence,  declared  the  same  to  be  her  will. 
The  deposition  of  one,  S.,  further  disclosed  the  facts  that  decedent  had 
acquainted  him  with  her  purpose  '*  to  settle"  some  money  she  had  in 
America,  and,  on  being  informed  that  two  witnesses  would  be  neces- 
sary, had  asked  deponent  to  find  *'  two  responsible  working  men,'*  to 
act  in  that  capacity;  that  deponent  had  waited  upon  B.  and  C,  ob- 
tained their  consent  to  witness  the  execution,  and  promised  to  notify 
them  when  to  attend,  afterward  reporting  the  result  to  decedent,  who 
said  "all  right."  There  was  no  attestation  clause.— I/e2d,  in  the 
absence  of  evidence  that  B.  and  C.  had  been  actually  summoned, — 
that  their  subscription  was  personally  observed  or  requested  by  dece- 
dent,—or  that  the  latter  took  charge  of,  or  ever  saw,  the  paper  after 
execution, — probate  must  be  refused  for  want  of  proof  of  the  request 
required  by  2  R  S.,  63,  §  40,  subd.  4.    Matter  qf  McMulkin,  347. 

4.  The  paper  propounded  as  decedent's  will  purported  to  have  been  executed 

by  cross-mark,  was  unaccompanied  with  an  attestation  clause,  and 
presented,  at  its  end,  the  names  and  residences  of  the  subscribing 
witnesses  and  the  name  and  mark  of  decedent,  in  a  confused  jumble, 
which  afiforded  no  clue  as  to  the  order  of  time  in  which  the  several 
signatures  had  been  affixed.  In  the  absence  of  explanatory  evi- 
dence,^—Held,  that  probate  must  be  refused  for  want  of  proof  that  the 
subscription  by  decedent  preceded,  in  time,  the  acts  of  the  attesting 
witnesses.    Id, 

5.  A  Surrogate's  court,  being  invested  with  general  jurisdiction  to  take  proof 

of  wills,  must  exercise  the  same  in  the  manner  pointed  out  by  statute, 
provided  that  the  legislature  has  prescribed  a  certain  mode  of  proce- 
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dure;  but  where  the  manner  in  which  the  court  may  proceed  to  obtain 
jurisdiction  of  a  person  necessary  to  the  probate  of  a  will  is  not  desig- 
nated by  statute,  an  incidental  power  exists  to  adopt  such  practice  as 
will  best  accomplish  the  required  ends,  including  the  protection  uf  the 
legal  rights  of  all  persons  interested.     Will  of  Crumb,  478. 

6.  After  decedent's  will  had  been  admitted  to  probate,  and  letters  testamen- 
tary issued  to  the  executrix  therein  nominated,  the  latter  discovered 
the  existence  of  an  heir  and  next  of  kin  of  decedent,  who  had  not 
been  cited  to  attend  the  probate.  Thereupon,  the  court,  in  the  ab- 
sence of  specific  statutory  direction  as  to  the  mode  of  procedure,  issued 
a  citation  to  the  heir,  to  attend  the  probate  and  show  cause  why  the  pro- 
ceedings had  should  not  stand  and  be  confirmed.     WiU  of  Cnwib,  478. 

See  Appeal,  2;  Burden  of  Proof;  Cobts,  3,  4;  Decree;  Examina- 
tion BEFORE  Trial;  Execution  of  Will;  Infant,  3;  Insane 
Delusion;  Interest  in  Event,  1,  2;  Jurisdiction,  1,  2;  Lost 
Will;  Master  and  Servant;  TssTAMENTABr  Capacxty;  Un- 
due Influence,  6. 

PUBLIC  ADMINISTRATOR. 

Under  L.  1871»  ch.  335,  creating  the  office  of  public  administrator  in  Kings 
county  (as  amended  by  L.  1882,  ch.  124),  and  giving  to  that  officer 
prior  right  to  administer  an  intestate's  estate,  '*  whenever  such  person 
sliall  die  leaving  any  assets  or  effects  "  in  the  county,  and  there  shall 
be  no  widow,  husband  or  next  of  kin,  etc,  the  requirement  of  the 
existence  of  property  in  the  county  applies  only  to  decedents  who,  at 
the  time  of  their  death,  -did  not  reside  within  the  State  of  New  York; 
— ^all  the  ''assets  or  effects"  of  the  estate  of  a  decedent,  who,  at  the 
time  of  his  death,  teas  a  resident  of  the  State,  being  deemed  to  be 
located  within  tlie  county  of  his  latest  residence.  Taylor  v.  PubHc 
AdminiatratoTf  158. 

PUBLICATION  OF  WILL. 
See  Execution  of  Will;  Probate  of  Will,  8. 

PUNISHMENT  FOR  CONTEMPT. 
See  Contempt. 

PURCHASER. 
See  Sale  of  Real  Estate,  3. 

REAL  PROPERTY. 
See  Sale  of  Real  Estate. 

REFERENCE. 

The  statute  restricting  the  fees  of  a  referee,  on  the  trial  of  an  issue,  to  six 
dollars  per  diem  is  mandatory  upon  the  court.    Matter  <(f  WiUett^  435. 
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REMAINDER. 
See  Collateral  iKHXRiTAircB  Tax,  2,  4,  6;  Continoent  Remaindeb. 

REMOVAL  OP  CAUSK 

See  Examination  befobe  Trial. 

REPUTE. 

See  Death. 

RES  ADJUDICATA. 

A  decree,  judicially  settling  an  executor's  or  administrator's  account 
which  includes  a  bill  for  expenses  of  administration,  shown  to  have 
been  only  partly  paid,  protects  the  accounting  party  as  to  that  part, 
only,  of  the  bill  so  paid,  and  leaves  the  question  of  the  propriety  of 
further  payments  on  account  thereof  open  for  future  settlement.  Mat" 
ter  of  Whitey  375. 

REVISED  STATUTES. 

[Sections  construed  or  cited,] 

IR.  S.,  337,  §§   1,2 Willqf  Underhill,  406. 

1  R.  S.,  724.    §25, Barkery.  8outherland,220. 

1  R.  S.,  725,  §§  32,  33 Simpson  v.  French,  108. 

1  R.  S.,  773,    §    1, Will  of  Underhill,  466. 

1  R.  S.,  773,   §   2 Simpson  Y.  French,  lOS. 

2  R.  S.,  63,    §  40 SUvens  v.  Stevens,  262. 

2  R.  S.,  63,  §40,su&d.  1,  4 Matter  qf  McMulHn,  Ul. 

2R.S.,  63,  §40 Will  qf  Crumb,  41S. 

2  R.  S.,  64,  §  43 Matter  qf  Bunce,  2ns. 

2  R.  S.,  65,  §  49 Matter  qf  Bunce,  2^8. 

2  R.  S.,  65,  §49 Matter  of  Huiell,  So2. 

2  R.  S.,  65,  §  50 Hopkins  y.  Lane,  12. 

2  R.  S.,  75,  §33 Matter  qf  Tyler,  4S. 

2  R.  S.,  93,  §58 Matter  qf  White,  S15. 

2  R.  S.,  96,  §75 Matter  qf  Southworth,  216. 

REVOCATION  OF  LETTERS. 

A  parent,  as  natural  guardian  of  an  infant  beneficially  interested  under 
the  will  of  a  decedent,  has  no  standing  to  apply  for  a  revocation  of  the 
executor's  letters,— it  being  requisite,  under  Code  Civ.  Pro.,  §  2685,  that 
petitioner  should  be  "  a  creditor  or  person  interested  in  the  estate." 
Quin  v.  HUl,  39. 


Digitized  by  VjOOQ IC 


556  INDEX. 

REVOCATION  OF  PROBATK 

1.  In  a  special  proceeding  instituted  under  Code  Civ.  Pro.,  §  2647,  to  procure 

a  decree  revoking  the  probate  of  decedent's  will,  a  sufficient  petition 
having  been  duly  filed,  a  citation  was  issued  and  served,  regular  in 
other  respects,  but  directed  to  the  executors  in  their  individual  names, 
without  designation  of  their  representative  character.  After  the  ex- 
piration of  the  sixty  days  specified  in  Code  Civ.  Pro.,  §  2517,  the  indi- 
viduals holding  letters  appeared  by  counsel,  for  the  sole  purpose  of 
moving  to  dismiss  the  petition,  upon  the  ground  of  the  failure,  as 
against  the  executors,  to  commence  the  special  proceeding  within  the 
time  limited  by  statute  (Code  Civ.  Pro.,  §  264S).— JJeM,  that  the  court 
had  power,  under  Code  Civ  Pro.,  §§  721—730,  2538,  to  amend  the 
citation  by  the  insertion  of  a  description  of  the  executors  as  such;  and 
that,  the  exercise  of  this  power  being  in  furtherance  of  justice,  the 
motion  must  be  denied.    Matter  of  Soule^  137. 

2.  A  petitioner  for  the  revocation  of  probate  of  decedent's  will  having 

omitted  to  include  a  legatee,  named  in  the  instrument,  among  those 
to  whom  the  citation  was  directed  (Code  Civ.  Pro.,  §  2649),  the  execu- 
tor, after  the  expiration  of  one  year  from  the  recording  of  the  probate 
decree  (§  2648),  and  after  the  expiration  of  sixty  days  from  the  presen- 
tation of  the  petition  for  revocation,  moved  to  dismiss  the  proceeding, 
on  the  ground  of  such  omission.  This  motion  having  been  granted, 
petitioner  subsequently  moved  for  a  shearing,  which  was  denied,  but 
the  court  allowed  the  petition  to  be  amended  so  as  to  bring  in  the 
omitted  party.     Matter  of  Phalen,  446. 

See  Petition. 

REVOCATION  OF  WILL. 
See  Afteb-born  Child,  1,  2;  Codicil;  Illegitimate  Child. 

SALE  OF  REAL  ESTATE. 

1.  A  Surrogate's  court  will  deny  a  petition  asking  for  a  sale  of  all  of  a  dece- 

dent's real  property  for  the  payment  of  debts,  where  any  portion  of  that 
property  is,  by  the  will,  expressly  charged  therewith.  Smith  v.  Coup^ 
45. 

2.  The  executrix  of  decedent's  will  having  presented  a  petition,  under  Code 

Civ.  Pro.,  §  2749,  praying  for  a  decree  directing  the  disposition  of  the 
real  property  for  the  payment  of  debts,  it  appeared  that  the  disposing 
portion  of  the  will  commenced  as  follows :  ''After  all  my  Just  debts 
are  paid; "  and  then  devised  all  of  decedent's  real  property  in  suces- 
sive  clauses,  to  designated  persons. — Ueldt  that  the  real  property  was 
"  devised,  expressly  charged  with  the  payment  of  debts  "  (Code,  u6i 
supra) J  and  that  the  court  was,  by  the  statute  deprived  of  Jurisdiction 
to  entertain  the  application.    Id, 

3.  A  Surrogate's  court  has  no  jurisdiction,  in  a  special  proceeding  instituted 
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under  Code  Civ.  Pro.,  §  2749,  for  the  disposition  of  a  decedent's  real 
property  for  tlie  payment  of  his  debts,  to  compel  a  purchaser  at  the  in- 
stance of  a  freeholder  appointed  to  sell  the  same,  to  accept  the  deed 
and  pay  the  balance  of  the  purchase  money.    Cromwell  v.  PhippSy  60. 

4.  A  purchaser,  upon  a  sale,  under  the  statute,  of  a  decedent's  real  property, 

having  refused  to  complete  the  contract  on  the  ground  of  a  defect  in 
the  title,  and  the  freeholder  appointed  to  sell  having  moved  to  compel 
him  to  accept  the  deed  and  to  pay  the  balance  of  the  purchase  money, 
it  appeared  that  the  premises  in  question  had  in  November,  1851, 
been  conveyed  to  Sarah  B.,  and  that,  in  1861,  "  Sarah  W.,  formerly  B.," 
conveyed  the  same  premises  to  the  subsequent  owner  by  a  deed  duly 
acknowledged, — tlie  certificate  of  aclcnowledgment  stating  that  S.  W., 
the  grantor,  had  been  subjected  to  a  private  examination  separate  and 
apart  from  her  husband.  There  was  evidence  of  diligent  and  totally 
ineffectual  efforts  to  ascertain  facts  concerning  the  existence  of  the 
grantor  and  her  husband,  and  the  fact  of  marriage. — Heldy  1.  That 
the  consent  of  the  husband,  if  any,  was  unnecessary,  and  the  certifi- 
cate of  a  separate  examination,  surplusage.  2.  That,  assuming  the 
husband  to  have  been,  at  the  time  of  the  conveyance  by  Sarah,  a  ten- 
ant by  the  curtesy  initiate,  he  must  be  presumed  to  be  dead,  and  his 
life  estate  extinguished.  3.  That  the  purchaser  should  pay  the  balance 
of  the  purchase  money,  and  accept  the  conveyance.    Id. 

5.  The  petition,  in  a  special  proceeding  instituted  to  dispose  of  the  real 

property  of  a  decedent  for  the  payment  of  debti^,  need  not  show  the 
date  of  issuance  of  letters  (Code  Civ.  Pro.,  §  2750);  nor  is  it  essential  to 
allege  that  the  property  is  not  "  subject  to  a  valid  power  of  sale  for  the 
payment"  of  debts  or  funeral  expenses.  Matter  qf  Hair/y  454. 
0.  The  purchaser  on  a  sale,  in  such  a  special  proceeding,  acquiring,  under 
§  2778,  tlie  interest  of  the  decedent  existing  at  the  time  of  his  death, 
the  proceedings  are  not  affected  by  the  happening,  pendente  lite,  of  an 
event  whereby  the  interest  of  the  decedent's  estate  becomes  aug- 
mented.    Id. 

7.  The  holder  of  a  mortgage  upon  the  property,  existing  when  decedent  took 

title,  who  was  not  a  creditor  at  the  time  of  the  death  of  the  latter,  is 
not  a  necessary  party.     Id. 

8.  The  decedent,  in  1862,  entered  into  an  oral  agreement  with  his  niece,  H., 

and  her  husband,  J.,  whereby  all  were  to  occupy  and  use,  in  common, 
the  farm,  and  personal  property  thereon,  of  decedent,  during  his  life, — 
he  to  be  supported  by  them  until  his  death,  when  the  farm,  and  what 
remained  of  the  personalty,  were  to  be  theirs.  Upon  an  application 
for  a  decree  disposing  of  decedent's  real  property,  for  payment  of 
a  debt  alleged  to  be  due  to  the  petitioner,  C,  it  appeared  that,  between 
1878  and  1881,  decedent  had  resided  with  and  been  maintained  and 
cared  for  by  petitioner,  his  sister,  in  consequence  of  the  failure  of 
H.  and  J.  fully  to  carry  out  their  agreement;  and  that  he  had  died 
in  1882,  leaving  a  will  wherein  he  recited  this  agreement,  and  devised 
the  farm  to  H.,  for  life,  remainder  to  her  children,  and  nominated  her 
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sole  executrix.  It  was  contended  that  decedent  was  not  seized  of 
the  farm,  at  the  time  of  his  death. — Butf  on  a  jury  trial,  the  verdict 
was  in  favor  of  petitioner,  and  a  new  trial  was  refused.  MaUer  qf 
Bider,  473. 

See  Pabties,  1;  Will,  2. 

SAVINGS  BANK  DEPOSIT. 
See  Suspension  of  Ownership,  1. 

SPECIFIC  LEGACY.  ^ 

Where  a  testator,  in  indicating,  in  his  will,  the  subject  of  a  bequest,  uses 
words  which  aptly  describe  property  found  by  the  executors  among 
his  assets,  and  are,  also  aptly,  descriptive  of  property  which  the  latter 
may  purchase  without  recourse  to  his  estate,  the  bequest  may  prop- 
erly be  treated  as  general.  Contra,  where  such  'subject  is  a  thing 
which  the  testator  alone  possesses.    Matter  of  Hastings,  SOT. 

See  Commissions,  2;  Intbbpbbtation  of  Will,  1;  Stock  Dividends. 

STATUTE. 
See  Code  of  Civil  Procedure;  Collateral  Inheritance  Tax. 

.fiNTEUPRETATION  OF   STATUTE;  REVISED  STATUTES. 

STATUTE  OF  DISTRIBUTIONS. 

Decedent  died  intestate,  leaving,  him  surviving,  no  descendants,  parent, 
widow,  brother  or  sister;  but  nieces  and  nephews,  of  the  half  blood 
and  of  the  whole  blood. — Held,  that  the  former  were  next  of  kin  'Mn 
equal  degree  to  the  deceased"  with  the  latter;  and  that  they  all  took 
equal  shares  of  the  personal  estate,  under  2  R.  S.,  06,  §  75,  subd.  9, 
11, 12.    Matter  qf  Southvoorth,  216. 

STATUTE  OP  LIMITATIONS. 

In  a  special  proceeding  instituted  by  a  legatee  under  Code  Civ.  Pro., 
§  2717,  to  procure  payment  of  her  legacy,  the  executors  having  filed 
an  account  wherein  the  widow  of  decedent,  executrix,  made  a  personal 
claim  against  the  estate — it  appeared  that  testator  and  his  wife,  the 
claimant,  had  for  years  resided  together  in  the  village  of  A.,  where 
the  former  had  carried  on  the  business  of  note  brocage  and  money 
lending,  including  the  buying  and  selling  of  mortgages  and  other 
securities.  The  claim  in  question  was  for  $1,000  which  the  widow 
contended  represented  money  belonging  Co  her,  which  decedent  had 
invested  in  a  mortgage  given  to  himself  as  mortagee.  It  appeared 
that  decedent  had  admitted  the  absorption  of  funds  belonging  to  claim- 
ant in  his  own  business,  and  had  expressed  a  desire  to  protect  the  rights 
of  his  wife,  in  respect  to  moneys  belonging  to  her  and  handled  by  him: 
that  no  demand  had  ever  been  made  upon  him  for  a  settlement;  and  that 
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within  six  years  he  had  assigned  to  the  claimant  a  hon<t  and  mortgage 
to  apply  upon  his  obligations  to  her  for  moneys  received  by  him  as  her 
afs^ent  Heldy  1.  That,  although  the  mere  fact  of  payment  to  dece- 
dent of  moneys  of  claimant  was  not  conclusiTC  in  favor  of  her  demand 
against  the  estate,  the  corroborative  evidence  was  ample  to  support 
her  claim,  and  that  the  same  had  not  been  satisfied.  2.  That  the  de- 
fence of  the  statute  of  limitations  was  negatived  by  the  circumstance 
that  no  demand  had  been  made  upon  decedent,  and  that  payment  or 
delivery  had  been  made  upon  account.    Hitchcock  v.  WilUiey  250. 

STOCK  DIVIDENDS. 

Testator's  will  contained  a  clause  whereby  he  gave  and  bequeathed,  to  one 
nephew  '* twenty  shares  of  the  capital  stock  of  the  C.  association;"  to 
another  nephew  ten,  and  to  each  of  three  others  five,  shares  of  the 
same  stock,  totidem  verbis.  Forty-fire  shares  of  the  stock  described 
were  found  among  his  assets  and  duly  transferred  to  the  legatees. 
Previously  to  the  transfers,  dividends,  earned  in  testator's  lifetime, 
were  declared  upon  the  stock  of  the  association,  the  share  whereof, 
belonging  to  testator's  estate,  came  to  the  hands  of  the  executors; 
upon  the  settlement  of  whose  account,  the  residuary  legatee  insisted 
that  the  bequests  of  stock  were  general,  and  had  been  fully  satisfied 
by  the  transfers  mentioned,  it  being  contended,  on  the  other  hand,  that 
the  dispositions  were  specific,  and  carried  the  dividends. — Held,  that, 
npon  the  face  of  the  will,  alone,  the  legacies  appeared  to  be  general  in 
their  character;  but  that  extrinsic  evidence  was  admissible  to  show 
the  relation  sustained  by  the  testator  and  his  estate  towards  the  subject 
thereof.    Matter  qf  Hastings,  S07. 

See  Intkbpbetation  op  Will,  1. 

SUBSCRIBING  WITNESS. 

The  provision  of  2  R.  S.,  65,  §  50,  making  a  legacy,  etc.,  to  a  subscribing 
witness  to  a  will,  void  where  the  legatee's  testimony  is  essential  for 
procuring  its  admission  to  probate,  cannot  be  waived  by  the  petitioner 
for  probate  alone,  where  others  are  interested  in  the  residuary  estate. 
Hopkins  v.  Lane,  12. 

See  ExECTTTioN  of  Will,  1,  2;  Pbobatb  of  Will,  3, 4. 

SURETIES. 
See  Official  Bond. 

SURROGATES'  COURTS. 
See  JuBisDicnoN. 

SUSPENSION  OP  OWNERSHIP. 

1.  A  direction  in  a  will  that  the  amount  of  certain  legacies,  thereby  be- 
queathed, be  deposited  in  a  savings  bank,  there  to  remain  for  five 
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years,  and*that  at  the  expiration  of  that  period  the  same  he  paid  to  the 
legatees,  they  to  receive  the  interest  semi-annually  in  the  interval,  is  not 
invalid,  as  unlawfully  suspending  the  absolute  ownership  of  personal 
property.    Matter  of  Farmer,  433.' 

2.  Testator's  will,  after  devising  a  lot  of  ground  to  the  town  of  Y.,  for  the 

purpose  of  erecting  a  town  hall  thereon,  bequeathed  a  sum  of  money 
toward  such  erection,  *'upon  condition"  that  the  town  and  people 
raise  a  sum  specified,  and  apply  it  to  the  same  purpose  within  three 
years  from  testator's  death. — Held,  1.  That  the  town  had  no  power, 
under  the  R.  S.,  to  take  the  legacy.  2.  That  the  disposition  was  void, 
as  suspending  the  ownership  of  personal  property  for  a  period  (of  three 
years)  which  might  exceed  two  lives  in  being.     WiU  of  Underhill,  466 

3.  Testator's  will,  af  ler  devising  a  lot  of  ground  to  the  executors,  in  trust  for 

the  purpose  of  erecting  a  church  edifice  thereon  for  the  use  of  any 
protestant  Chiistian  society  which  might  first  comply  with  certain  con- 
ditions, bequeathed  a  sum  of  money  to  the  executors,  in  trust,  to  apply 
the  same  toward  such  erection,  **  upon  condition  "  that  a  specified  sum 
applicable  to  the  like  purpose,  be  paid  to  the  treasurer  of  the  society, 
within  three  years  from  testator's  death.— HcW,  that  the  bequest  was 
void  under  the  statute  against  perpetuities,  and  that  the  constitution  cf 
a  trust  did  not  prevent  this  result.    Id, 

See  Legacy,  4;  Will,  4. 

TEMPORARY  ADMINISTRATOR. 
See  ExscuTOBS  and  Administkatobs,  1. 

TENDER. 

A  tender,  by  an  executor,  to  a  legatee,  of  the  amount  of  the  legacy  and 
interest  lawfully  due,  if  i-efused,  bars  a  claim  for  interest  from  the 
time  of  the  tender,  as  effectually  in  a  Surrogate's  court,  as  in  a  case  of 
an  attempted  enforcement  of  the  legatee's  demand  by  a  civil  action 
against  the  executor.    Morgan  v.  Valentine,  18. 

TESTAMENTARY  CAPACITY. 

1.  The  doctrine  of  Delafield  v.  Parish  (25  N,  F.,  9)  upon  the  subject  of  testa- 
mentary capacity — explained  as  deciding  that  every  roan  is  presumed 
to  be  compos  mentis,  and  the  burden  of  proof  rests  upon  the  party  al- 
leging an  unnatural  condition  of  mind  to  have  existed  in  the  testator. 
Matter  of  Vedder,  92. 

±  Under  Code  Civ.  Pro.,  §  2623,  providing  that  a  will  must  be  admitted  to 
probate,  on  application,  "if  it  appears  to  the  Surrogate"  that  the 
same  was  duly  executed,  and  "  that  the  testator,  at  the  time  of  exe- 
cuting it,  was  in  all  respects  competent  to  make  a  will," a 

proponent  must  show  afiirmatively,  before  resting  his  case,  that  the 
testator  was  of  sound  mind.    Ramsdell  v.  Viele,  244. 
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See  BuBDBH  of  Pboof,  1;  Iksakb  Dblusiok. 

TESTAMENTARY  TRUSTEE. 

A  StUTOgate's  court  has  no  authority  to  make  an  order  requiring  a  testa- 
mentary  trustee  to  give  a  bond,  although  a  breach  of  trust  may  have 
been  committed,  unless  the  complainant  demonstrates  the  existence  of 
circumstances  which  would  justify  a  demand  of  security  from  an  exec- 
utor (Code  Civ.  Pro.,  §  2815).    Matter  of  Laxorencef  242, 

See  Commissions,  3. 

TOWNS. 
See  S17BPSNSI0N  of  Ownbbship,  2. 

TRIAL. 
See  Examination  bbfobb  Tbial;  New  Tbial;  Rbfbbbncb. 

UNDUE  INFLUENCE. 

1.  The  rule  that  undue  Influence,  exerted  to  procure  a  testamentary  disposi- 

tion, must  be  sufficient  to  overcome  free  agency  is  limited  to  cases  where 
the  testator  and  his  influential  adviser  stand  upon  a  level,  and  does  not 
apply  where  there  is  a  confidential  relation,  and  the  latter  occupies  a 
dominating  position.    Banta  v.  Willeta,  84. 

2.  While  it  is  true,  in  every  instance,  that  the  influence  alleged  must  be 

proved,  the  existence  of  such  a  relation,  taken  in  connection  with  the 
fact  of  an  unnatural  disposition,  shifts  the  onus  to  the  shoulders  of  tihe 
one  seeking  to  sustain  the  will.  Id. 
8.  The  will  of  decedent,  who  had  been  a  servant  in  her  employer's  family 
almost  twenty-nine  years,  and  was  unable  to  read  or  write,  was  made 
more  than  fourteen  years  before  her  demise,  and  disposed  of  her  little 
all,  consisting  of  her  claim  for  unpaid  wages  for  nearly  the  entire 
period,  in  somewhat  elaborate  provisions,  in  favor  of  her  mistress,  W., 
and  descendants,  to  the  exclusion  of  her  own  niece,  her  only  next  of 
kin,  to  whom  she  had  ever  been  devotedly  attached,  and  had  stated  that 
she  intended  to  leave  her  property.  There  was  evidence  on  the  part  of 
proponent,  to  show  that  decedent,  at  the  time  of  execution,  was  con- 
fined to  her  bed  by  illness,  and  expressed  a  desire  to  make  a  will,  stat- 
ing her  wish  to  leave  her  money  where  she  had  earned  it;  that  proponent 
protested  against  such  a  disposition,  but,  at  length  yielding,  procured 
the  attendance  of  witnesses  and  a  scrivener,  and  assisted  decedent 
from  her  couch  to  the  dining-room,  where  the  document  was  drawn 
and  subscribed.  It  was  then  taken  by  proponent  and  placed  in  her 
strong  box,  where  it  remained  until  she  produced  it  for  probate. — Held^ 
that  the  efficiency  of  proponent's  family,  in  respect  of  the  genesis, 
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aod  solicitade  for  the  preservation,  of  the  will  were  too  great  to  war- 
rant the  court  in  ignoring  the  presumption  which  the  law  raised  against 
its  validity;  and  that  probate  must  be  refused.    Id. 

4.  The  solitary  circumstance  of  the  existence  of  the  relation  of  confidant 

and  spiritual  adviser,  between  a  testator  and  the  chief  beneficiary 
under  his  will,  is  insufficient  to  create  a  presumption  of  fraud  or  un- 
due influence.    Figueira  v.  Taqfe,  166. 

5.  Decedent,  an  unmarried  woman,  who  died  at  St.  Mary's  Hospital,  Brook- 

lyn, five  days  before  her  death  executed  the  will  propounded,  whereby 
she  disinherited  her  sisters,  and  disposed  of  the  bulk  of  her  estate  as 
follows:  "All  the  rest,  residue  and  remainder  of  my  estate  of  every 
name  and  kind  I  hereby  give,  devise  and  bequeath  unto  my  said  execu- 
tor, Rev.  T ."    It  was  not  pretended  that  decedent  was  mentally 

incompetent,  nor  that  there  was  direct  evidence  of  undue  influence 
on  the  part  of  T.,  who  was  her  adviser  in  spiritual  affairs.  It  ap- 
peared that  decedent  had  expressed  an  intention  to  omit  her  sbters 
from  the  number  of  her  beneficiaries,  and  had  spoken  of  making  dis- 
positions in  favor  of  certain  charities  by  her  mentioned,  which  how- 
ever, she  failed  to  do. — Held,  that  undue  influence  would  not  be  pre- 
sumed; that  the  provisions  of  the  residuary  clause  were  valid;  and 
that  T.  took  thereunder  absolutely,  for  liis  own  benefit.    Id. 

6.  The  paper  purporting  to  be  the  will  of  decedent,  an  unmarried  woman 

who  left  a  number  of  blood-relatives,  her  surviving,  was  propounded 
by  one  who  for  many  years  had  been  her  physician,  was  directly  instru- 
mental in  procuring  its  execution,  and  was  constituted  sole  beneficiary 
and  executor.  It  appeared  that  decedent  was.  In  the  judgment  of  one 
of  the  subscribing  witnesses,  a  physician,  near  the  border  line  of  in- 
sanity af  the  time  of  subscription;  that  she  had  repeatedly  demurred 
to  executing  the  instrument  when  requested  to  do  so  by  proponent; 
and  that  the  chirography  resembled  that  of  proponent,  who,  however 
did  not  admit  that  it  was  his  own:-^while,  on  the  other  hand,  the  evi- 
dence  failed  to  show  who  originated  the  alleged  will,  in  whose  custody 
it  had  remained,  how  proponent  obtained  possession,  or  whether  dece- 
dent had  ever  given  any  instructions  as  to  its  contents. — Held,  that  the 
paper  was  undeserving  of  probate.    Peek  v.  Belden,  299. 

See  Hasteb  and  SBBVAirr. 

VESTING. 

1.  The  law  favors  the  theory  of  the  vesting  of  estates  created  by  will,  where 

a  question  arises  as  to  whether  a  lapse  has  occurred.  Grossman  v. 
CVossman,  148. 

2.  Decedent's  will  directed  that  the  executors  set  apart  ^00,000  out  of  his 

estate,  apply  the  income  to  the  use  of  his  wife  for  life,  and,  "  from 
and  after  her  death,  pay  over  the  said  sum  of  $100,000  to  our  adopted 
son,  H.,  if  he  shall  then  have  arrived  at  the  age  of  28  years";  with  a 
provision  for  the  contingencies  of  (1)  the  widow's  death  while  H.  was 
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imder  that  age,  and  (2)  the  son's  death  under  that  age,  leaving  no  law- 
ful issue;  but  none  for  (3)  the  event, — which  occurred, — of  the  son's 
death,  at  the  age  of  more  than  28  years,  during  the  widow's  lifetime. 
In  the  first  event,  the  ultimate  disposition  was  for  the  exclusive  bene- 
fit of  the  son.  Upon  an  accounting,  after  the  death  of  H.,  and  dur- 
ing the  widow's  lifetime,— Jlefd,  that  the  $100,000  vested  in  H.  on  his 
arrival  at  the  age  of  28  years,  and  passed  by  his  will,  subject  to  the 
life  right  of  decedent's  widow.    Id. 

8.  Testator,  by  his  will,  gave  his  entire  estate,  which  consisted  exclusively  of 
personalty,  to  A.,  to  hold  the  same  in  trust  during  the  minority  of 
testator's  son,  B.  ;  adding:  ''and  qfter  he"  (B.)  "shall  arrive  at  the 
age  of  21  years,  I  give,  devise  and  bequeath  the  same  to"  B., 
"  his  heirs  and  assigns  forever."  A  subsequent  clause  provided:  ''/n 
ccue"  B.  "shall  die  before  arriving  at  the  age  of  21  years,  then  I 
give  and  bequeath  to  C.  the  sum  of  $5,000,  and  all  the  rest ....  of 
my  estate  I  give  "  ....  to  A.  and  four  othei*s,  to  be  equally  divided 
among  them.  Of  the  beneficiaries,  all  of  whom  survived  the  testator, 
C,  A.  and  another  residuary  legatee  died  before  B.,  who  died  an 
infant. — Heldy  1.  That  A.,  as  trustee,  took  a  vested  estate,  to  continue 
until  B.'s  majority,  or  death  in  infancy,  and  unaffected  by  the  pro- 
visions of  the  R.  S.,  respecting  the  validity  of  trust  estates.  2.  That 
B.'s  estate  was  contingent,  depending  upon  the  condition  precedent  of 
his  attaining  majority.  8.  That  the  estates  of  all.  the  subsequent 
beneficiaries  vested,  in  right,  at  the  death  of  testator,  became  absolute 
on  B.'s  death,  and  passed  to  their  representatives,  under  1  R.  S.,  724, 
§  25.    Barker  v.  Southerland,  220. 

4.  The  rule  whereby  a  testamentary  direction  for  the  payment  of  Interest  or 
income  of  a  fund,  to  one  to  whom  the  principal  is  directed  to  be  paid 
or  is  given  at  a  future  time,  is  held  indicative  of  an  intent  to  vest  the 
legacy,  applies  exclusively  to  cases  in  which  the  entire  interest  or 
income  is  so  devoted.    Matter  qf  Bakery  271. 

See  ADOPnow. 

VOUCHERS. 

The  provisions  of  Code  Civ.  Pro.,  §  2734,  excluding  the  testimony  of  an  ex- 
ecutor in  support  of  a  claim  for  credit  for  disbursements,  the  vouchers 
in  respect  whereof  have  been  lost,  may  be  waived  by  those  for  whose 
protection  the  rule  was  established.  Such  a  waiver  is  effected  where 
the  parties  objecting  to  the  account  call  the  executor  as  a  witness,  and 
examine  him  as  to  the  alleged  payments.  The  same  rule  applies  to  a 
case  of  imperfect  vouchei-s,  explained  by  the  testimony  of  the  execu- 
tor elicited  by  the  objectors.    Rose  v.  Rose,  26. 

See  Expenses  of  Admikistbation,  4 
WAIVER. 

See  COLLATEBAL  INHERITANCE  TaX,  14;  VOUCHEBS. 
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WARD. 

See  GuABDiAN  and  Litem. 

WILL. 

1.  Testator,  by  his  will,  directed  the  executors  to  inyest  the  residue  in  a  man- 

ner specified,  and  pay  the  net  increase  and  income  'arising  therefrom 
to  ills  widow,  for  her  support,  duriag  life;  and  further  provided  that, 
on  the  death  of  the  widow,  the  residue  be  divided  into  five  equal  shares, 
one  of  which  he  gave  to  a  grandson,  H.,  and,  in  case  he  died  before 
the  widow,  leaving  issue,  to  the  latter.  H.  was  indebted  to  testator 
upon  a  promissory  note,  drawing  interest,  which  the  executors  reduced 
to  judgment;  and  died,  after  testator  and  before  the  widow,  leaving  is- 
sue, and  the  judgment  unsatisfied.  The  judgment  having  been  de- 
creed to  be  a  set-off  to  the  claim  of  the  issue,  of  their  share  of  the 
residue  after  the  death  of  the  widow,  it  was  further,  —  Heidj  that 
the  interest  accrued  upon  the  judgment  should  be  apportioned;  so 
much  thereof  as  had  accrued  at  the  date  of  the  widow's  death  to  go  to 
her  representatives,  and  the  balance  to  the  issue  of  the  judgment- 
debtor.    Jennings  v.  Barry ,  22. 

2.  The  will  of  testator  directed  the  executor  to  sell  his  real  property,  at  such 

times  and  in  such  lots  as  would  be  to  the  best  advantage;  invest  the 
proceeds  and  apply  the  interest  to  the  support  of  his  widow  and  chil- 
di-en  during  the  minority  of  the  latter;  and  ultimately  to  divide  the  prin- 
cipal. The  executor  erected,  with  funds  of  the  estate,  a  dwelling-house, 
upon  a  parcel  of  the  land,  which  was  afterwards  sold,  with  the  improve- 
ments, at  a  loss  of  $050.  The  evidence  did  not  clearly  disclose  by 
whom  the  sale  and  conveyance  were  made. — Heldt  that,  if  the  sale 
was  made  by  the  executor,  he  was  liable  for  the  deficit,  having 
exceeded  the  authority  conferred  by  the  will;  but  that,  if  the  bene- 
ficiaries sold  the  property,  they  conveyed  a  good  title,  and  must  be 
deemed  to  have  taken  the  land  and  dwelling  in  lieu  of  the  proceeds  of 
sale, — thereby  ratifying  the  executor's  act  in  erecting  the  latter.  Base 
V.  Rose,  26. 

^  The  will  of  testatrix  provided :  '*  I  give,  devise  and  bequeath  all  my  house- 
hold furniture,  wearing  apparel  and  jewelry  to  A.  and  B.,  to  be  dis- 
tributed as  I  may  designate  and  direct  them  while  living." — Held, 
that  this  was  an  attempt  to  create  a  trust,  void  for  uncertainty,  in 
failing  to  give  means  of  identifying  the  beneficiaries;  and  that  the 
•effects  described  fell  into  the  residue.     Ludlam  v.  Holman,  194. 

4.  The  will  of  testator,  which  disposed  of  his  real  and  personal  property  by 
the  same  clauses,  (1)  gave  the  use  of  all  to  his  wife  for  life,  with  direc- 
tions to  the  executors,  if  necessary,  to  exi)end  the  principal  for  her 
support,  further  providing  that  his  daughter,  £.,  should  share  in  such 
use,  if  she  stood  in  need  thereof;  (2)  after  the  wife's  death,  gave  *'all 
the  use  of  his  remaining  estate  to  £.  and  her  husband,  J.,  during  their 
lifetime,  respectively" ;  (3)  after  the  death  of  E.  and  J.,  bequeathed  all 
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che  residue  of  his  estate  to  an  Orphan  asylum^  an  institntion  incor- 
porated in  1838.  The  instrument  was  executed  within  two  months  of 
the  death  of  testator,  who  was  survived  hy  the  beneficiaries.  It  was 
contended  that  the  power  of  alienation  and  absolute  ownership  of 
property  was  suspended  beyond  the  statutory  limit. — Held,  1.  That 
there  was' no  trust,  or  contingent  limitation,  created,  whereby  the 
power  of  alienation  of  the  real  property  was  suspended  for  any  period 
whatever.  2.  That  £.  and  J.  took  as  tenants  in  common,  with  cross  re- 
mainders; which,  being  invalid  under  the  statute,  might  be  dropped, 
and  the  gift  to  the  asylum  be  held  good  to  the  extent  of  one  half  the 
testator's  estate.  3.  That,  in  order  to  determine  the  value  of  this  half, 
the  aggregate  value  of  the  several  life  interests,  at  the  time  of  testator's 
death,  should  be  deducted  from  the  value,  at  that  time,  of  the  entire 
estate;  and,  it  appearing  that  the  whole  remainder  did  not  exceed  one 
half  of  such  estate,  the  asylum  was  entitled  to  receive  the  same,— one 
half  payable  upon  E.'s  death,  and  the  other  upon  that  of  J.  Orphan 
Aaylum  v.  WMUy  201. 

The  second  clause  of  testator's  will  gave  to  his  wife  the  use,  for  life,  of  all 
the  goods,  furniture  '*and  all  other  personal  property  (other  than 
money,  choses  in  action  and  securities),"  which  should  be  in  or  upon 
the  homestead  at  his  death.    The  third  clause  gave  to  his  son,  M.,  his 

property  'Mn  R.,  known  as  R.  Arcade, with  all  the  lands, 

buildings  and  appurtenances  thereimto  belonging,  and  all  the  furni- 
ture and  personal  property  in  and  upon  same  or  in  any  manner 
connected  therewith."  The  residue  of  the  estate,  ''both  real  and  per- 
9onaly^'  was  disposed  of,  mainly  for  the  benefit  of  two  granddaughters. 
There  was  no  personal  property,  of  any  value,  except  what  was  in  and 
upon  '*' the  Arcade  ";  where  were  found  money,  evidences  of  deposit, 
securities  and  choses  in  action. — Held,  that  M.  took,  under  the  third 
clause,  with  the  Arcade,  the  furniture,  and  other  personal  property . 
connected,  and  suitable  for  use,  therewith;  and  that  the  money,  securi- 
ties, etc.,  formed  a  part  of  the  residue.    Kenyon  v.  Reynolds,  229. 

,  Testator's  will  contained  a  bequest  to  his  wife,  M.,  of  certain  leasehold 
property,  in  lieu  of  dower,  and  after  making  other  dispositions,  gave  the 
residue  to  his  daughters.  M.  elected  to  take  her  dower  instead  of  the 
leasehold,  and  claimed  one  third  of  the  latter  under  the  statute  of  dis- 
tribution in  case  of  intestacy.— fle/<l,  that  the  leasehold  property  fell 
into  the  residue.    Matter  qf  Frost,  431. 

.  The  will  of  testator,  after  a  clause  disposingof  his  residuary  estate  for  the 
benefit  of  a  society  named,  declared  that,  in  case,  for  any  cause,  such 
clause  should  fail  to  take  effect,  so  as  to  pass  all  or  any  part  of  such 
estate  to  or  for  the  use  of  the  society,  he  gave  the  same  to  A.  and 
others  named,  and  the  survivors  of  them,  "absolutely  and  in  fee"; 
adding:  "And  this  devise  and  bequest  is  in  the  confident  belief  that 
they  will  apply  my  estate  and  property  so  vesting  in  them  in  accord- 
ance with  my  wishes,  but  it  is  intended  to  be  unconditional  and  free 
from  any  legal  trust  or  obligation  qualifying  their  absolute  title." 
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The  eridence  in  the  probate  proceedings  failed  to  disclose  any  intent 
on  testator's  part  to  exact,  or  agreement  by  A.,  etc.,  to  yield  com- 
pliance with  the  wishes  indicated. — Held,  that  the  substituted  disposi- 
tion was  valid,  the  legatees  thereunder  taking  absolutely;  and  that  a 
judicial  construction  of  the  prior  clause  was  unnecessary.  Matter  <^ 
Havena,  456. 
&  The  will  of  testatrix  directed  the  residue  of  her  estate  to  be  divided  into 
seven  equal  shares,  for  the  benefit  of  her  three  sons  and  four  daugh- 
ters. Each  son's  share  was  to  be  invested  in  the  executors'  names; 
the  income  of  the  share  of  the  only  adult  son  to  be  paid  to  him  until 
he  should  arrive  at  the  age  of  thirty  years,  and  then  the  principal;  the 
income  of  the  infant  sons'  shares  to  be  paid  to  their  guardians  until 
their  majority,  thereafter  to  the  sons  until  arriving  at  the  age  of  thirty 
years,  when  they  should  receive  the  principal.  Similar  provisions 
were  made  in  favor  of  the  daughters.  In  case  of  the  death  of  a  son, 
without  issue,  before  receiving  the  whole  of  his  principal,  the  unpaid 
portion  thereof  was  to  *'  revert  to  and  form  part  of  the  residuary  estate, 
to  be  divided  into  shares  for  the  surviving  children,  as  aforesaid."  A 
son  having  died  after  reaching  majority  but  imder  the  age  of  thirty 
years,  without  issue, — Held^  that  the  principal  of  his  share  must  be 
held  and  invested,  and  the  income  applied,  by  the  executors,  to  the 
benefit  of  the  surviving  children,  as  if  the  deceased  son  had  never 
existed,  except  the  proportion  falling  to  a  son  who  had  passed  the  age 
of  thirty  years,  which  should  be  paid  to  him  at  once.  Matter  nf  Lewr 
kayf,  470. 

See  ABATBifBNT  OF  Leoact;  Appobtionmbnt  of  Lboact;  Codicil; 
Contingent  Remainder,  2;  Dovteu;  Execution  of  Will,  1;  Fob- 
BiGN  Legates;  Interpretation  of  Will;  Legacy;  Lost  Will; 
Sale  OF  Real  Estate,  8;  Stock  Dividends  ;  Suspension  of  Own- 
ership, 2;  Undue  Influence,  8;  Vesting,  2,  3. 

WITNESS. 

1.  Upon  an  application  for  the  probate  of  a  will,  it  appeared  that  M.,  the 
decedent,  and  C.  were  two  unmarried  sisters  who  had  lived  for  years 
together,  owning  and  enjoying  certain  property  in  common.  The  al- 
leged will  dated  August,  1878,  gave  the  bulk  of  the  estate  to  C,  for 
life,  with  remainder  to  the  family  of  T.,  who  was  nominated  execut9r, 
and  was  one  of  the  subscribing  witnesses.  Subsequently  C,  being  the 
sole  heir  and  next  of  kin  of  decedent,  apparently  ignorant  of  the  exis- 
tence of  the  will  of  M.,  obtained  letters  of  administration  upon  her 
estate,  sold  certain  of  the  real  property  affected,  and  died,  leaving  a 
will  whereby  she  bequeathed  $1,000  to  T.,  who  was  called  as  a  witness 
by  contestant,  and  asked  to  state  conversations,  had  by  him  with  M., 
bearing  on  the  subject  in  controversy.  Upon  objection  that  T.  was 
disqualified  by  interestj  since  the  admission  of  M.'s  will  would,  in  effect, 
deprive  him  of  the  legacy  bequeathed  by  C, — Held,  that  he  was  com- 
petent to  answer.    Todd  v.  IHbble,  85. 
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2.  The  policy  of  the  law  embodied  In  Code  Civ.  Pro.,  §  829,  whereby,  in  a 
probate  proceeding,  the  husband  of  testatrix,  being  proponent  of  the 
will,  was  rendered  incompetent  to  testify  concerning  communications 
with  decedent,  upon  an  issue  as  to  testamentary  capacity— declared  a 
hoary  superstition.    Matter  qf  Vedder,  92. 

See  CoiTTBMPT,  1;  Examination  bbporb  Trial;  Intbbest  in  EvbnTi 
1;  Lost  Will,  2;  Subsgsibinq  Witnbss. 
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